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This report examines the public's role in determining 
the dimensions of the public interest in the re.gulation of broad^cast 
services. Chapter II describes some of the avenues ope Q^o_jcitizen s 
to influence the Federal Communication Commission, including: (1) 
direct contact between broadcasters and qitizens, (2) citizen I 
paxticipat.ion in the Commission's rul^emaking process,, and (3) citizen 
involvement in the Commission" s broadcast licensing activities. | It 
also discuss^3 allocation of citizen tesoorces among the various 
avenues 9f participation. Chapter' III focuses on two methods of 
participation which have gained popularity: petitions to deny and 
citizen settlements. T'hese two methods have resulted in policy 
problems which are analyzed in Chapter IV* Chapter I? also cri^izes 
some commission policies and makes recommendations for additional or 
modified procedures. Chapter V . examines and evaluates the application 
of • /J^roposed Agreements Rulemaking" to four cases and exploresi 
alternative grounds olf decision. Chapter ¥1 analyzes the final! 
statement of r Commission policy 'toward citizen settlement togetjher 
with, the "Reimbursement Eet>ort and Order.* Chapter 711 brings 
together majpr factors in the development of - the Commission's | policy 
and provides a set of recommendations for further research. 
Appendices reproduce | portions of relevant documents and prese]|it an 
economic analysis ^of litigating a petition. (WBC) , 
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^ This report is one a number of studies supported under ^ grant 
from the John ahd Mary R, Markle Fou)[idation tp'* Rand' s Commuriicaltions 
PQ-lic.y •Program. Work in this field has included economic , social , and" 
legal arialyses^of such ^areas as the deVelopmetit of cable telev;Lsion, 
*the' uses of 'telecommunications for the delivery of public services , ..^ , 
the problems of* media cross ownership , and the effect of television 
new^ on local political awareness. ' ' ' /. ' 

'the report'^ treats an area of increasing concern in the /federal 
regulation. "©f^^^television and radio broadcasting. In recent years numer-r 
ous petitions based on . complaints about employment. practices or program 
content haive been directed by citizen gtoups toward particular broad- 
cast stations. In many cases these complaints are handled through 
mutual agreement between the broadcast station and the citizen group by 
specifyin*g modifications in practices and procedures. In others, adju- 
'dication is required. However , this process raises a dilemma. On the 
one hand, the Federal Comirfu Commi^ion is directed to regulate' 

broadcast services so that the "public interest, convenience, and 
necessityV are served. In this decisionmaking process the public has^ 
a right' to be he^rd. On' th^ other hand, the potential problem arises 
of citizen groups using petitioning power in an Irresponsible and 
abusive fashion, impairing the broadcaster's ability to serve the 
public 'interest, as best he sees^it. 

With t^is dilemma as its c^tral point o^ focus, this report has 
several components: (1) it d^cribes some of the avenues open to citi- 
zens seeking to influence FCC policies; (2) it describes the history 
of citizen participation, through petition and settlement, in broad- 
^cast licensing; (3) it traces the evolution of an FCC policy statement 
regarding citizen agreements and analyzes it, especially in the light 
of four recent cases before the FCC; and (4) it makes recommendations 
for future Commission policy v^feich suggest that considerable leeway 
remains for Commission^^proval of' citizen settlements, without infring 
ing on the rights and obligations of broadcasters, ^ 
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SUMMARY 



Prior to 1966 the Federal Commutiications Commission was able to 
regulate broadcast stations without any significant participation 6y 
, local citizen groups in the Commission's lic*en^ing decisions. Then, 
in 1966 , the ' courts ordered the Commission to grant standing tb 

citizen groups so that they too could file petit.ions'\to deny the 

* ' - . ' I 1 • ■ ■ 

licen^s of incumbent ;broadcasterjs . The Court's action opened ne\) 

avenues forSycitizen participation in the Coiranission' s affairs, and 

at the same tim^ raised policy issues that have forced a rethinking . 

of the Commission's approach ^o broadcast regulation,, 

.Citizen jgroups got off to a slow start in filing petitions to 

deny, arid not until the early Y^lOs di4 citizen petitioning begin 

in earnest.: In the early years of petitioning the Commission .acted 

] indecisively toward citizen petitions. It delayed action in so many \ 

cases that a large^ b^cklbg of over 200 unsettled petitions was in A 

'the Commissioners*' hands. as of ^August ' 1975 . The Commission* also 

actively attempted to block greater participation by citizen groups . 

but was repeatedly and resoundingly rebuffed by the courts, which 

ordered the Commission to ereate a larger role for citizen groups 

2 i ^ 

iiji broadcast licencing procedures. * , 

While the petitioning process was developing, it became evident 
that defending against a citizen petition would be .an expensive affair 
for broadcasters. Broadca^sters would have to. incur legal* fee^, detour 
station personnel from their usual tasks, and suffer delays in license 
renewals as a result of citizen petitions. To avoid the expense of 
defending against citizen petitions, broadcasters b^gan entering 

r^— . - ■ 

Offtce of Commumaatton of United Church of Christ^ v. FCC^ 

359 F.2d 994 (D.C. Cir. 1-966). ' ^ * 

'2 * ' - ' ' * 

TU^er^best examples of such court decisions are the three separate 

Office of Communicati^ of United -Cliurch of Christ v. FCC cases decided 

,by the Circuit Court for the District of Columbia in 1966, 1969, and 

1972, and repor^tfedv respectively, at 359 F.,2d 994; 425 E.2d 543;- and * 

465 F.2d 519. • 

\ r '4 . . .• 



agreefnents with those citizen groups that!« had filed petitions to ^eny 
their licenses, in these agreements the l?roadcaster typically ^under- 
Jtakes to majce certain changes in his station's operations. The broad- 
caster' may promise to change his . employment policies, to support the 
local production of broadcaat programming, to refrain 'from broadcasting 
certain types of programming, to attempt to broadcast greater amounts 
of other types of programming, and occasionally to^ reimliirse the 
(U£i1zen group for itfe expenses in prosecuting the petition to deny. 
In return for the broadcaster's promises, the citi/en group usually 
agrees to file a motion with the Commission .to. withdraw its petition 
to deny and to encourage the Commission to renew the station's license. 

The Commission became concerned over this process of petitioning 
and settlement for a variety of reasons. The Commission felt there 
was a danger that citizen groups would usurp some of the Commission s 
own regulatory functions through the device of citizen settftement . 
.The possibility also weighed heavily in the Commission's thinking . 
that cit>Kzen groups might abuse their new-found petitioning power ; 
some agreements, through the inflexibility of .theiir terras,' mi^ht in- 
fringe on the broadcasters' ultimate responsibility to serve the public 

interest. Thus the Commission 'recognized a need to regulate the entire 

. . ■• ■ • ■ • \ ^ 

agjeements process. . v 

The Commission, however, did not find it easy to, decide on an 
acceptable regulatory scheme. „ After a period of confusion and. delay, 
^ the Commission finally issued the Vvo^osed Policy Statement and 
Notice of Proposed Rulemaking in the Matter of Agreements Between 
Bn-)adcast Li cense e^^ and the Public (hereinafter called, the Pro- 
posed Agreements.^ Rulemaking) . Although the document was adopted by 
a unanimous vote, it was^vaguely constfucteaandcou^^ supporT^many 
conflicting interpretations. In fact, at the time the Commission 
adopted the Proposed Agreements Rulemaking ^ .Coximtsstoners Ben L. 
Hooks and James H.-Quello each issued separate concurring opinions 
which strpngly suggested' that they had fundamentally different per- 
spectives on many issues addressed by t\\e Proposed Agreements 

•■"•Dpcket 20495, FCC 75-633 (June 10, 1975). 



Rulemaking. Thus it would be difficult to/pVedict Commission polic^^ 
with any precision simply from a readin^^f . the Proposed Agreements 
Rulemaking. 

The Commissiott's actions in reviewinjg agreements follbwing thp 
adoption of the Proposed' Agreements Rulemaking ,Qf ten underscored the ^ 
doctnnent's inherent vagueness and capacity to support widely diveij-gent 
interpretations • The •Commission ^^lit in a sdries of 5-2/ votes 'in 
which Commissioners Hooks and Glen »D. Robinson formed, the minority. 



Hooks and Robinson supported a /reading of the Proposed Agreements 
^Rulemaking that would adopt a policy of less stringent tjeview of 
particular agreements and lead to approval of more ^ agreements than 
the majority was willing to accept. Among the metabers 'of the majority, 
^ Commissioner Quello wai notable , as the most vocal proponent of a policy 
requiring review of all agreements and rejection of ajJl agreements 
that impinge on broadcasters' flexibility or that contain overly 
specific clauses. 

Vn;iile.the Commission was considering the Proposed Agree)vents 
Rulemaking^ it also had before ft 'the j^roposed Reimburs^ement RuIp.- 
making^ dealing specifically with 'the/ problems raised by broadcaster- 
citizen agreements that. called for payment^f fees^ from broadcasters 

* / ■ 

to' citizen groups. The potential for improper and excessive payments^ 

to citizen grodp^ and the danger of promoting extortionist behavior 
by- citizen groups appeared to be a/ major concern for the Commission 
when it embarked on the inquiry. 

The Proposed Agreements Rulemaking was concluded six months 
after it was initiated with/ the /issuance of the Agreements Report 
and Or^r?" The Agreements^ Bepprt and Order outlined the Commiss 
policy: — citizen agreements coiild not inflexibly bind broadcaster 



ion 's 
S' or 



Notice of Inquiry and Proposed Rulemaking in. the Matter bf 

J^irrhursement for Legitimate and Prudent Expenses^of la Public Inveres' 

Group for a Consultancy to a Broadcaster in Certain Inetances^ 

Docket 19518, JCC 72-473 (June 7, 1972). 

2 ' ' 

• Final* Report ctnd Order in the Matter of Agreements Between 

Broadcast Licensees and the Public^ Docket 20495, FCC 75-1359 

(December 19, 1975) . - 



allow jfor^fexcessiver delegations* of responsibility to citizen groups; \ 
broadcasters nmst retain the right to modify . a-greemertts if- they . 
believe the 'modification is ,fn t;he pubJLic interest; and all citizen 
agreements incbrporated into license applications will be treated 
as represent^tidns to the Commission and enforced by the Commission's 

promise vsy^ performance stanc^rds. ' ^ , 

^ ■ . ■ \' • 

'V^ovosed Reimbursement RuXemakvYig^^^idiS clpsed shortly there- , 

' ' ■ ' ' ' > '1- 

after with Vhe issuance! of the Reimbursement. '^Report and Order. The * 

Veirnbursement Report and Order drew heavil^n the .principles stated in 
the /xliireements Repprt and Order and simp:j.y not^d that the Commission's 

policy toward reimbursements would be a direct extensioi^ of .its policy 

■ / • * ' ■ , ' r 

toward citizen. agreements^ * ' 

, ' The Agreements Report and Order and the Reimbursement Report / 
and Order outline only the most basic principles that the Commission- 
.intends to apply to citizen participation in the licensing process; 
In doing so/ they ovetlook a variiety of specific and c'oncrete meas- 
ures which could lead to more effective c^itizen participation In 
broadcast^ licensing without infringing on the legitimate interests 
of licensees. For example, th^ Commission could have pointed out 

its ability to controj. abuses of the .agreements process through the 

• ' 2 3 

application of Sections 403 and 506 of the Communications Act , 

which outline various investigatory powers and criminal sanctions . 
At the same time\ the Commission would 'have provided a more, explicit 
statement of an indention to treat responsible^ good faith citizen ^ 
agreements on a par with commercial contracts signed by broadcaster^^ 
and to enforce with special care any agreement that seems to rectify su 
stantial faults brought to light ^y a petition to deny. By following 
a policy designed to deter abuse but to, also promote legitirlate 

T '■ ' 

Final Report and Order in the Notice of Inquiry and Proposed 
Ihilemaking in the Matter of Reimbursement for Legii^mate and 
prudent Expenses' of a" Public Interest Groj^p for a ConsulJ^cy to 
a Broadcaster in Certain Instances y Docket 19518, FCC 7o-5 (Janu- 
ary 9, 1976). . ; ' ' . ' 

\^47 U.S.C. 403 (1-970). .J . • 

^47 U.S.C. 506 '(1970) . 



^ci'tizen piarticipation, the Commission could do much to Create a regu- 
La,tory .'envirotiment based .on* a philosophy of cooj^eration and negotia-? 
tion pjstween broadcasters, and ^ their, audience in place of ^he present 
environment ehaxacterized mistrust and adversary proceedings. 
; . . , Beyond thq"" immediate issues, raised by the Agreements^ Report and ■ 
Order and the Reimbursement Repdi^t and Order lie the more fundamental 
problem'^ .of creating and nurtur:rng a. responsible and e^^ect^ive citizen 
lobby.' If the Commission is to treat citizen .groups as an ally in 

p^pomotlng the public iaterest i«i broadcasting — as the Courtv.has sug- 

l'< • . - , , • 

•gested — then the Commission must ^egin considering various additional 

steps to promote Citize^'n partlcipatiorr. Althc^^ugh *cit Jzeri gtoups can. 

exert a grfeat deal c/f lev^erage over aroadcasters, the fact • remains . • 

tWt maiiy such gro\*ps do not have access to the legal talent and 

resources necessary for effective representation before the CoramiS- 

sion. The time seems rip'e for the Commission to consider a variety 

■ - - • ) • 

of funding or compensation schemes which would reimburse public inter- 
venors f qr^^^Qod^ f ailth efforts in proiijotinfe and protecting the public^ 
interest in broadcas^ting. " ' . 

Finally, large areas of releV"ant research yet to be '^urider taken 
deserve mentiSn. Follow-up studies designed to\ measure the impact 
and success of citizen agreements are necessary for a better under-^ 
standing of broadcaster-cdtizen re^lation^. 'Data on the .cost of liti- 
gatfion;and representatiQn at the Commission are sparse , and^research 
designed to collect this information is critical tp. an >understandiitg ' 
of* the economic, fopces leading to petitioning and settlement. The - 
same data, in conjunctioji 'with a study of the internal management * . 
practrtces of the Commission, could lead to practical suggestions for 



streamlining the Commission's ope^ ation^ so that broadcasters, citizen., 
groups^ and^ the Commission alike could benefit. i ^ 



See Office of Communioaticrn of United Church of Christ v. 
425 F.2d 543, 546 (D.C. Cir. 1969) where the C^urt • observed that*a 
public intervenor w^s improperly treated as an opponent by th^ Com- 
mission, and not as an ally'in promoting the public Interest. 

• 2 ' ' ' . 

See App. C for a discussipn of the economic 'motivations under- 
lying the liti'gatio'n^settlement decision. 
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INTRODUCTION 



The Communications Act of 1934 directs th^ Federal Communica- 
tions Commission to regulate broadcast services so that «>the *"public 
interest, conveniienc?, and necessity" are served. This report j 
examines the role the public plays in determining the dimen^iiop^ 
of the pjablic interest. , * I 

Few have ever been bold e^nough to attemp't a precise definiltion 

of what Congress^meant^ as the "public Iftiterest It is a concefpt , 

as vague and as hatd to pin down as the meaning of obscenity, of 

which Mr. Jusitlce Potter Stewar.t could only say, "I know it whc»n I 
m3 



see it.' 



It is also a dynamic concept, constantly chatfging over 



time^ As technology advances with the spread of cable television 

a|id with tfie opening, of UHF and additional VHP frequencies, ana as 

society becomes increasingly dependent on electronic media for news^, 

*- ■ ■ . ■ * ■ ■ ' ' . ft 

edilcation, and eritertainment, the definition of the public interest 

in broadcasting must expand, adapt , and adjust "to a new reality* , 
Thus, even if it is possible to articulate today's public interest, 
it would take extraordinary presci-ence to be able to define it for 

dll future circumstances. -5= « * ^y^^^ ^ j 

< • ■ ■ . j 

Evidently, the "public interest" is a flexibly standard , subject 
to artful interpretation. Whenever government is guided by suth a 
malleable rule, two questions are of paramount importance: Clb Who 
decider? and (2) What ^ocedure will 'be us^d in arriving at aj 

decision?^ In the case of broadcasting, the courts have ruled that 

r . ■ ■ ■ ■ 

the "Commission of course represents and indeed is i:he prime arbiter 

* ' 

of . the public intere^." But in arriving at its final dec j.sion as 



U.S.C. 151 /ft. seq. (1970).' ^ ^ ■ . 

^47 U.S. C. 307(d) (1970). ' ' \ ■ ; 

Jacobe^llis v; Oh^o (Stewart,^ J. concurring), 378 U.S. 184, 
197 (1964).' , V - * ' ^ 

Office of Communication vf the United "Church of Christ v. 
FCC, .359 F.2d 994, L003 (D.^C, Cir.,1966). / ' 



12 



ERiC 



t^o what is and is not in .the pubjic interest , -the Commission's regu'- 
ikt'ory duties are "guidexl^if not limited by< our national tradition 
that public resp9n8e* :is 'th6 most reliable test of ideas and j^efTftt^- 
manc^ inylJ'roadcastiag as in most areas of life." ^ / - 

' ■ Thus,.' the public is viewed as a competent and trustworthy p^rty ^-^^"^ 
'^ith d spe^ifal 'ability to gauge and meaaure^tjie dirtepsioji^ of pubrllc • . 
interest. To^ make use of the public s perspeptive on the public 
interest the CommXfesion has "established a wide variety of • procedures 
to facilitate public participation in the management and regulation 
of broadcasting. These procedures range in complexity 'from the most 
Informal siigget^lon or complaint to the, int.ric^e, time-consuming, 
and ex^^f^rdinarily 'expensive license challenge wherein a party seeks 
to oust a broadcaster from his channel and to take his place on the 
dial. 

Chapter II desci:ibes some of the avenues open .to citizens who , 
wish to influence Commission policy and decisionmaking Three broad 
categories of citizen participation are discussed: (1) direct contact 
between broadcastefl^^and citizens J. (2) citizen participation in tht , 
Commission's rulemaking process; and (3) citizen involvement in the 
Cdmmis^ioci's broadcast licensing activities. The chapter iilso dis- 

- cusses how a citizen group might allocate its resources between the 
var/Nous avenues of participation. 

Chapter ril focuses on two methoda of citizen participation that 
have recently gained pppularity but that havealso raised significant 
and intriguing. policy issues for the Commission: (1) petitions to 
deny and (2) ''citizeti settlements. The petition to deny can be used 

. by citizen groups ^'to question whether a broadcaster is serving the 
public interest. If : ^^pe.tition is succesisful, a broadcaster may lose 
his license as a result of citizM protest before the doramission. 
But rather than prosecute a petitioi^Through to its cotTi|pIetion, broad- 
casters and citizen groups often reach uncjerstandings designed to 
'resolve many of^ the Issues raised in the petition. These understandings. 
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roughly analogous to out-of-court settlements in civil cases, are 
embodied in citizen agreements. It is tfie status of these private 
agreements -designed to resolve* issues of public concern that causes 
many problems for' the Commission. The* relation between the petition 
to 'deny and the citizen^ settlement i* explored "and some of the more 
frequently us^d procedures in arriving at citizen settlements are 
exa'mined. The history of the pretition to deny and settlement p;t>pess 
is described and special attention is given to problems raised oy 
agreements . that allow for reimbursement of citizen. group expenses. 
Some of the statistics generated by the petition and settlement 
processes are also considered. 

- The Commission took explicit notice of the unique policy pJrob- 
lems raised by petitions to deny and citizen settlements in June 
1973 when it', issued the Proposed Policy Statement and Notice of Pro- 
posed IMlemaking in the Matter of Agreements Between Broadcast 
Licensees and the Public'^ (hereinafter called the Proposed Agree- 
nients Rulemaking) y describe'd and analyzed in^ Chap . IV. -Some Com- 
mission policies are criticized, anS a series of recommendations 
for additional or modified Commission procedures are developecl in 
the chapter . 

'since' release of the Proposed Agreements Rulemaking ^ the Com- 
mission has had the opportunity to apply its ^>ol.icies to a variety 
of renewal controversies. In Chap. V application of the Proposed^ 
Agreemerhts Rulemaking to four recent cases is examined and evaluated. 
In some cases alternative grounds of decision are explored. Th'5 
chapter also considers a recent citizen settlement which has not yet 
reached the Commission, but which is sure to cause controversy when 
it doeg. 

Chapter VI describes and analyzes the Agreements Report and 
2 

Order^ which contains:the final statement of Commission policy 

■^Docket 20495, FCC 75-633 (June 10, 1975). 

Final Report and Order in- the Matter of Agreements Between 
Broar^caat Liaennecii (xnd the Public, Docket 20495 , FCC 75-1359 
(December 19, 1975) . . 
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toward citizen settlement''. The Reimbursement Report 'and Order is 
also considered in Chap. VI. Since the report tracks the history 
of these two Rulemaking proceedings' from the initial set of problems 
that led to the original inquiry through to the Commission's final 
rulemaking proceedings, some observations on the success of the rule 
making approach are also offered.* ' 

Chapter VII concludes the report, bringing together major 
factors ,in the development of the Commission's policy ^nd providing 
a set of recommendations for fur ther research . 

Appendixes A and B reproduce relevant portions of the Proposed 
Agreements Rulemaking aqd of the Agreements Report and Order. Appen- 
dix C is an economic analysis of the factors that determine whether 
parties continue litigating a petition or whether they reach- a 
settlement.' The analysis is presented in a relatively nontechnical " 
fashion, so no prior exposure to economic tfieory is necessary. 

'^Fivfll Report and Order in the Notice of Inquiry and Proposed 
Rulemaking in the Matter of Reimbursement for Legitimate and Prudent 
Expenses of a Public Interest Group for a Consultancy to a Broad- 
caster in Certain Instances , \>oc\^et 19518, FCC 76^5, (January 9, 
1976). ' • 
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I'l. MECHANISMS FOR CITIZEN INVOLVEMENT 



• ; WhenrConj^ess established, the Federal Communication's Coiranissior^- 
in 1934, ^ it provided the Commtcsior^ with two powerful fools to be 
used i^ regulating broadcasting in the public interest. The first 
is a broad rul^akfng power whictf grants . the Goiranission ,tl^e authority 
to regulate and control the A)pe'i3ating'prrocedur,es t)f all 'broadcast 
stations within the United States. The second is^ the Commission's 



renewal would serve the "public intey»est, convenience , ^and 
necessity ... 

Not only does the public have ^ rights to make its voice heard 
in rulemaking and licensing .procedures before the Commission; the 
public also has a right to approach broadcasters directly wit^ ideas, 
comments, and suggestions and^to examine documents which , broadcasters 
must keep in a public file.^ Moreover, broadcasters have an affirma- 
tive duty to seek out community reaction and to tailor parts of their 
programming to commilriity needs arid desires. Thus, the public can 
attempt to influence broadcasting either by: (1) approaching broad- 
caste^rs di^fectly; (2) becoming involved in the Commission ' s rulemaking 
procedures; or (3) entering the Commission's license renewal pro- 
ceedings . » 



^Communications Act of 1934, hi U.S.C. 151, et. seq. (1970), 

^47 u'.S.C. 303 (1970) . 

-^47 U.S.C. 301 (1970). ' 

^47 U.S.C. 3b7(d) (1970) . ' 

^Ibid. * 

^See 47 C.F.R. 1.5.26 (1974). 
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power to grant, renew, and revoke broadcast licenses. Operating a 

• 3 ' ^ ' t 

broadcast station requires a license frpi^ the FCC. Broadcast- 

licensees hold their lice;ase for a maximum of -three years and then^ 

apply to the' Commission fS^^ renewal if they, wish to continue 

operating.^ Under, the terms of the Conununications Act, the Com- 

mission cannot renew, the. license unless it first finds that the 



/ 



> 
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DIRECT- CONTACT ^gETWEyj-THE PUBLIC AND- BROACTCASTERS ' ^ 

There -are thrfee basic devices used; by the Commission to ensure 
that the public has at least a minimal oppor-tunity to make its opinions 
known to broadcasters: ascertainment, announcements inviting public . 
.^participation in station affairs, apid the public file. * ^ 

Ascertainment * " ' ' i 

, The Fede'ral Communications Commission has ^.ated that a broadcast 
licensee has , an oUlig^tion\o make a "dil igent positive , 'and^#onti.nu-. 
ing ^ffort.,.tQ discover and fulfill the tastea, ne,eds, arrd desires t^f 
his service area fojr broadcast service." To^ensure that broadcasters 
make at least a minimal effort toward ascertaining community broadcast 
needs, in 1960 the' Commission issued the first in what was to become 
a long series of policy statem^^nts and opinions dealing with asxiertain- 
ment . • ' 

As ^irst outlined in. the .1960 Report, ascertainment did not require 
licensees, to any '^material describing their attempts to gauge -com- 

' munity n^ds ^part of the renewal process'. Then in^ 1965 and 1966. in 
^ an attemi^S^^ make ascertainment a, more rigorous and formalized pro- 
ceduje, • the Commission amended portions of the commercial broadcast 
application forms so' as* to' require renewal app^cants to' outlineVhe ^ 
procedui^s. they used in contacting community leaders . 

•There followed a five-year, period. of uncertainty as to .the p^eckse 
nature of FCC ascertainment requirements.. During-'this period, stretdti- 
ing roughly . fr®m 1966 to 1971, the., details of afscertainment requirement^, 
for broadcast licensees we'^e developed on a case-by-case basis. HoUr. ' . 
ever , by 1971 the ^Commi'ss ion had received so many requests for 



^Report cDid Statement of Volioy Re: Comission En Banc Vrogr^m- 
rm'ng Inqnivij, 44 F.C.C. 230.3. 2316 (1960). 

' ^The AM-FM Fofms were amended by Amendment *of Section IV of ^ 
liroadoard Application Formr, ?102^ 324^ and 315, 1 F.C.C. 2d 439 (1965), 
and the TV fofms were amended by Amendment of Section IVjof Broadcast 
Application, h'orms 302, 30fj, 325, 5 F.C.C. 2d 175 (1966). 

^Some.or the ma jqr:. cast's invol ved were Mlnahall 'Bro(i\lrardin(j ■ Co . , 
'11 F.C.C. 2d 796 (l.9^M)'\ nux Krnpirc Broadnanting Co., 16' F.C.C. 2d 995 
•(1969);*and City -of Cdmdrn, 18 F.C.C. 2d 412 (1969). 

17 ' ■ * . - ' ... 



cl^yif iCatioh of itfi ascertainment rules, arid the ad^hoc procedure 

• • • / ' 'a 

had grown so cumbersome, that it issued the Primer on Ascertainment 
of Corrmmity Prohlems by Broadcast Applicants (hereinafter called 
the 1971 Pr*i^r) , which supnarized the Commission's ascertainment 
policy in 'a question and answer format, . 

^ The 1971. Primer^ describes a four-step proces5 to be' followed * 
by broadcast licensees. The f irst ^ep is for the broadcaster to 
determine tlie demographic and socioeconomic composition of hre city 
of*" license The second step 'in the* 1971 Primer's ascertainment, 
process must tak^ place within^six months of filing a license 

Nrenewal: management level employees or the principals of' the sta- 
tion must' interview community leaders representative of a cross ^\ - 

••section of the city of license as revealed by ^he demographic 

study. , At the same time, th< station must undertake a random 

sample survey of 'the general public in'order to collect its 

reaction to local broadcasting. The fourjth and fi'tial step follows 

the completion of . the^surveys and requires the licensee to. list 

•the problems anji needs ascertained, evaluate those problems, and 

then determine the ^teps it wiJl take tg relate broadcasting a^d 

" '.* ■. ' ^ 

station operation to conditions uncovered in the, course of ^scertain^ 

3 ■ , • : *• . . . ■ . . X 

ment , , • • " • ^ . 

Although the 1971 Primer is. the most complete ava^laSle ;gUi*de 

to ascertainment requirements, the Co^imission has continued modify-*. 

ing and amending its procedu^^s. Perhaps the most significant 

^1^ ' 

27 F,C.,g,2d 650 (1971) , , 

2 f^. , I ' ' ' ' ' * * * ' 

The interviews may be held in person, through joi,nt meetings 

(see Southern California Broadcaster's Assodiation^ 30 F,\^,C,2d 705 

'(1971)) or through telephony interviews (Bee Southern California.' 

Broadcaster's Association^ 4'i •F,C,C,2d 519 (1974)), ' ' * 

'the broadcaster is not "bfiliged to broadcast programming treat- 
ing all the problems uncovered as a result' of ascertainment, Tlio 
good faith judgm'ent of the bro'adcaster is to .determine which prohlcnif? 
receive coverage. Programs must be scheduled so that they arc ren-. 
sonably effective in reaching target audiences. If a broadcaster ' 
proposes to deal with only one or two community needs, "then a 
'^prima* facie^* question a§ to the broadcaster's service of public 
interest is raised. See 27 F,C.C^2d 650, 684-685, ' ' 
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modif ication o(?curred in 1973 when the Commission released its Final 
Report and Order in Docket 19153, Formulation of Rules and Policies 
•Hetating to the Renewal of Broadcast Licenses.^ The Commission wanted 
to change' ascertainment from a six-month process culminating in the 
tri-annual license renewal proceeding, to a continual ^ ongoing function 
rj^Tluiring annual compilations. Licensees must now annually c6mpile a 
list of the ten most significant problems and nee4s of their service 
areas and present a description of actual or proposed programming 
aimed at fulfilling those needs. The three annual l^sts correspond- 
ing to the license period must be submitted to the Commission as 
part of the renewal application. The station ii\ust also keep a copy 
of its list on file and .open for public inspection . 

Recently the Commission has outlined a, further set of changes 
in ascertainment procedures which may. be expected sometime in the 
future.^ .The demographic^compositio^al study required by the 1971 
Primer may be replaced by a more straightforward requirement for 
readily available demographic data. The QpXission would then pro- 
vide a "community element checklist" froi/which the community leader 
survey wqijid be drawn. • . / * ' 



F.C.C.2d i (19?3); 44^F. C.C*2d 405 (1973). This Report and 
Oxder deals., only with the commercial television renewal application 
form. The Commission has proposed adopting the same ascertainment 
reporting prociedures for commercial radio renewal forms in its 
April 1, \975, Notice of. Inquiry and Notice .of Proposed Rulemaking 
in Docket No. 20419, Reyision of FCC Form 303^ Application for 
Renei)al of Broadcast Station License^ and Certain FuUs Relating 
ThcAto, FCC 75-375 '(1975) . ^ / 

\^Further Notlce^of- inquiry and Notice of Er«r^sed Rulemaking 
in Docket No. 1,^715, Ascertainment of Community Problems by Broad- 
cast /Ippliconta/ FCC '75-540 (May 15, 1975). 

"^A checklist with 19 elements has been proposed. The elements 
are: Agriculture » business, charities, civic, neighborhood and fra- 
ternal Organizations, consumer services, culture, education, environ- 
mefnt; government (local, county', state, and federal), labor, military, 
minority and ethnic groups, organizations of and for the elderly, 
^organizations of and for women, organizations of and for youth, and 
tudents, professions,- public safety, health and welfare, recreation, 
Ijreligion. The checlcWst^would also ask for an indication of how 
y American Indians, Blacks, Orientals, Spanish-surnamed Americans, 
xwomen were interviewed . 



The connnunity leader survey interviews woul<i no longer a-1'1 have 
to be carried' out by principals of the station gr by management level 
employees: a certain percentagie co^ld be conducted by nonprinc Lpals 
and' nonmanagement level employees. And the blanket requiremenrt that 
all broadcast stations adhere to all parts of the ascertainment 
requirement may be modified to exerikpt small jparke^ stafdonsjj^ 
record-keeping and reporting requiijtments 

Although the goal of ascertainn^nt — an ongoing and meaningful- 
dialogue between broadcasters and the communities tfhey serve— -is 
siBldom criticised, the Commission has been taken to task over the 



on 



specifics of its ascertainm^^j|^ procedures. The criticisms take 

two general forms: (1) Ascertainment Tequirements are not strilct 

enough and should be upgraded so as to increase broadcaster contact 

with ttie community, and (2) ascertainment requirements are not F'cost- 

effiBctive" in the sense that. they set up a cumbersome mechanism which 

is ill-suited to the task at band".- It should be realized that theae 

two criticisms are not necessarily at odds and that the Commission's 

ascertainment policies can, at the same time, be criticized for bein\g 

inefficient in tapping community resources and i,i^^tif flcient in the 

degree^ of^ involvement they elicit. . . 

Similar criticisms of the Commission's ascertainment policies 

have been voiced by ^Commissioner Glen 0. Robinson in his Concurring 

Statement to the Cpmmission's decision In th^ Matter of Asoertairunent 

of Community Problems by Noncommeroiai Educational Broadcast Appli- 

cants. Commissioner Robinson's concern is .that the requirements of 

the 1971 Primer "impose burdens and costs out of proportion to any 

3 

compensating public benefits." 



1 A 

It has been proposed that any station licensed to a community 
with a population of 10,000 or less and located outside an SMSA 
accbrding to the 1970 'census be considered a small market station 
for ascertainment purposes. See Broadoasting 21 (December 22, 1975)' 

^FCC 75-923^ (July 30, 1975). That decision dealt with the 
extension of ascertainment requirements to noncommercial educational 
broadcasters as well as to commercial broadcasters. 

Ibid. (Cotamissioner Robinson, concurring), p. 1. 
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Commissioner Robinson notes the lack of evidence supporting the 

hypothesis that ascertainment has had any beneficial effect on pro- 

grammii^g and focuses jon what he considelrs to be' one of the least 

'cost-effective aspects of ascertaintr^ent : the public survey require^ 

ment, CommissVohe^ RobinsonN^ggests two new options for bringing 

public opinion to the attent;»ioTJ of the broadcaster, instead of, or 

"in conjunct ion ^wLth, the puj^u/ survey often conducted by prbfe&sioi>^l 

market research firms for the., broadcasters : (1) .conducting a gia*I-in 

program held at regular inte^als- during prime^ time "d-uring which. 

members of the gerreral public ^may 'call in and discuSs the . problems 

and needs of the station's comil^unity of license,"^ and (2) having ^ 

the broadcaster make time available to local citizens groups for 

2 

discussion of problems in the Community. These altertiatives , 

■ . ■ ' 
suggests Eobinsion, may prove to be more effective than tjie present 

ascertainment syst emy whi ch has produced dubious^ benefits to the 

public v^hile Imposing significant costs on broadcasters aiid adding 

V 3 
to the regulatory burden and paperwork at the Commission. 

Pu blic Announcement Requirements " 

Twice a month all broadcast licensees are required to air 
announcements informing their audience of a broadcaster.-' s responsi- 
bility to serve the public interest and inviting public comment on 
the fetation's performance.^ These announcements are generally made 
on the first and sixt?eenth days of each month throughout the license 
period • 

Six mbiiths^ before a' station' s I'icerise comes up for renewal, -the 
station must begin substituting special license renewal announcements 



^Ibid., ^p- 3. • \ ■ ' 

^Ibid, • , , * 

- ^For examples of' other studies of and views on ascertainment, 
see^ Joseph M, Foley, "Ascef taining Ascertainment: Impact of the FCC 
■Pv^Lmer on TV Renewal Applications," 16 Journal of Broadcasting 387 
(1972)^ and' Thomas F, Baldwin and Stuart H, Surlin, Study of 
Broadcast Station License Application Exhibits on Ascertainment of 
Community Needs/' 14 Journal of Broadcasting 157 (1970). 

' • ^47 C.F.R. 73.1202 (1974). ^ 



in the place of regular public par ticripation announcetfleVits. The^e 

license renewal announcements must ^nform th^- public jof the date 

the station's license expires aod must also inform. the public of its 

right to inspect the broadcaster's new ^application in the station's 

public file. -Fur thermore , ' the announcement must also advise the 

^ , ' , . ^ •/ * - 

public of its right to approach the FCC directly with irvformation 

relevant to the broadcaster's abilitV to serve the public interest.'- 

Th6se, public announcements do ncrt actively^uarantee, any con.tact^ 

between the broadcaster ^d his community~as does ascertainment. ' 

Rather, they passively inform, the audience^'of their right to become 

involved in ^broadcast regulation. Once the announcement is made , 

the public must take the initiative ^ to come f orward with Comments, 

* • ' 

observations; dnd opinions as to the role of broadcasting in the 

community . ^ ' 

. ^ \ . * 

The Public File ■ ■ ♦ 

Every licensee is required to keep a public file containing 
documents relating to station's renewal application, ascertain- 
ment procedures, ownership, emplpyment practices, and programming. - 
The"" file must be kept at an accessible place in the community of • - 
license' and must be open for inspection during regular business 
hours. ' , ' 

In 1971 the . Commission "^observed that some broadcasters requested 
members of the public to make advance appointments and tp specify the 
particular documents- they Wished to examine. The Commission felt that 
these, broadcaster practices inhibited "full and free access by all 
individuals and organizations to the pyb-lic records file,'* and 
ordered broadcasters to eliminate any procedures that unreasonably 
hindered access to the file. ' ■ ^ 



^■^47 C.F.R. 1.580(d) (1974). 
^47 C.F.R. 1.526 (1974). 

■^F.C.C. Public Notice 76880 (November 9, 1971). 
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To citizen groups the publ^ f ile ,is an important and often 
irreplaceable source of information^about local broadcasting' Effec- 
tive partici|yalion in broadcast regulation can require a great deal 
of data,, and without .ready access to the public f^le,^ citizen groups 
can be confronted with ^most* insurmountable problems in appearing 
before the Commissi-on^ Thus, even thpugh the public file, is a rarely 
menti^ed -and little not;Lced aspect of public participation, it is 
hard to overstate its importance in ^oviding critical .information . . 
for informed citizen participation. ^^jr^ 

PUBLIC PARTICIPATION IN RULEMAKING . . Y 

The FCC' s Rules and Regulations^ are an imporfrarlt. device in _ 
Controlling broadca.st'er s . The rules are explicit statements ot 
Commission. poUc,x-and are ^pposed to appl'y uniformly to all parties 
under the/Commiss ion's jurisdictJ.on . Thfe Commission Yias, for ^ 
example, 'isslied rules designed to assure a rep«ly t^ personal attacks, 

regulate certain network practices;-^ and limit the" duplication of pro- 

4 "■ • 

gramming on AIHFM combinations. 

These rules can be changed either on the Commission's own 
initiative or following an unsolicited suggestion ^from a broadcaster 
or member of the public.^ If the Commission intends to change a ' 
substantive rule on its own initiative, it must publish a notice of 
the proposed rulemaking in the Fcdoval Register., Following the 

^The rules are contained in Volume 47 C.F.R. (IqA). The majo.r ' 
broadcast rules can be found in Subpart D of Part 1 and Parts 73 and . 
74*of 47 C.F.R. ' - ^ ' 

^47 C.F.R. 73.123* (1974) . ■ 

^47 C.F.R. Sees'.' 73.131-73.139 ; 73.231-7 3 .239; 73,-241; 73.658- 
73.659 (1974). 

^47 C.F.R. 73.242 (1974). ^ , 

^Rulemaking f5rocedures are. controlled by Sec. 4 6f the Adminis.tra7 
tlve Procedures Act, 5 U.S.C. 553 (1970). and 47 C.F.R. 1.4^1-1. 427 (1974) 
Authority entitling an individual to file a petition for rulejiia?lng can 
be found in 5 U.S.C. 553(e) (1970) and 47 C.F.R. 1.401-1.407 (1974). 

^Except as provided for in, 47 U.S.C. 553(a)(1), (a')(2), (b) y) (A) , 
and' (b)(3')(B) (1970). . , 



. ■ . ■ ^ .:■ • - 

• notice is a comment* period .durif'g which members «of the j)ublic can 
# 

respond' to the 4)roposed rule changes. A reply period follows the, 
comment period, and during this phase individuals may respond to . 
'previously filed comments. In some cases, heajrings and oral argi>- - ^ 
ments are also held.' ^ 

'After all public comments have been received, the Commission 
considers its proposed rule change in the light of public response* 
Thereafter the Commission maj .decide either not to change the rule . 
at all, modify the rule it initially proposedf^^, or accept the rule 
as* it was initially prQZ)osed. '.If the CommisslDn still desires more 
infbrmation, it may p^uest. additional commen'ts by Issuing a further 
notice of fproposed^rulemaking. 

Public Petitions for Rulemaking ' \ ' 

m . ..... . 

When a member of the public, suggests a rule change, he typicaj^ly 
files a "Petition for Rulemaking"' which ,^ets forth "the text or sub^ 
stance of the proposed xule ... together with views, arguments,, and 
data 'deemed to support the aption requested.""^ Public notice 06^ 
the pe tuition is issued, and there follows a period ot public commenf . 

fter receiving the comments, the Commission considers the proposed 
rule just as it would a rule change initiated by the Commission.* 

For example, much of the Commission's activity in the area of 
children's television can be. traced directly to citizen involvement 
in the Fulemaking process . A petition for proposed rulemaking 

originally filed in February 1970 led to a 1974 Commission policy 

3 

statement designed to "clarify" broadcasters' responsibilities. 
Over 100,000 letters were received by the Commission, and much of 
.t;he credit for the Commission's involvement in children's television 
can be given to the' citizen groups who brought the matter tp the 



."^47 C.F.R. 1.401(c) (1974). ^ 

2 • . ^* 

?^ee Petition of Ac Hon for Vhildven^s Television J ACT) ^ 

Docket 19142, 28 F..C.C.2d 368 (1971). . 

^See liroadcantiruj 6 (October 28, 1974) and Children^a Tele- 
vision Report and Policy statement ^ 50 F.C.C.2d 1 (1974). 

• ' 2i 



Commission's attention and , maintained a constant, vigorous wdtch ^li,' 
over its progress;^ ^ • . 

Recently the Commissioj^ announced i-ts intehtion of "insuring 
'that a representative, cross-section of public interest groups have 
tlie opportunity of providing meaningful^ comments 'in FCC proceedings.!' 
Toward this end, the Commission will issue weekly sufhmaries of major* 
actions, mail these sammaries to approximately 270 public interest 

- " . n ■ . ' ' ■ s 

groups, and invite tH^ p|ir ticijpatiQn of those groups in' th^'pro- 

_ . , . * . r , 

ceedings. This procedure marks a firsts fpr the Commissidn—a move 
from passively accepting public involvement in the rulemaking pro- > 
cedure to actively soliciCMng public ]P>articipatio^ . 



( ^Citizen Protest and the "Raised Eyebrow " 

A highly informal but often powerful device for making ^road- 
casters* responsive to citizen protest is regulation by the- "raised 
e,yebrow-"' — a form of ^iegulation\by innuendo. The raised eyebrow 
technique Involves the cooperation of the Commission and the public 
in convincing broadcasters that certain steps toward self-regulation 
are in^he broadcaster's own interests. In a typical case of regi,ila- 
tion by raised eyebrow, the public may complain to the Comndission 
about certain broadcaster practices. The Commission may find it 
impolitic or impractical to approach the broadcaster through formal 
rulemaking or notifi\ation channels and may instead intficat^ a 
"concern" qver the •ffract ices through informal means: speeches,* 
staff contacts, published articles, ,or dicffa in opinions. 



Many citizen groups are, however, unhappy with the Commission's 
decision'because It does not ^adopt any rales firmly regulating 
childrer^'s progrartiming . They also feel the decision is based on 
arbi*trary distinctions an^ is not strong enough in its stance ag^ainst 
some programming practices. See Broadcasting 6 (October 28,^1974). 
The Commission's decision had been appealed to the courts. 

2^ * ' f 

, F.C\C. Public Notice 53701 (August 7, 1975). 

3 ' * 

The "raised" or "lifted eyebrow" is a phrase often attributed 

rto Commissioner John Doerfer in his dissent in Miami Bx^adcaQtirtg . - 

-Co. (WQAM), 14. R.R. 125^', 128 (1956). - ^ 



^ • . ■ -15- ■ ' ' ) ' 

. If the Commission *s ir^ormal'^ioncern Is voiced |.oudly enough, 
then the broadcasters eventually get the message: either they clean 
house themselves, or som^e governmental actio^ may becdme necessary. 

Regulation by raised eyebrow has not passed unnoticed or, 
uncriti^ized by the courts. Judge JDavid Bazelon has pointed' ♦to 
som^ of the realities pf the relationship between the Federal 
Commnnications Commission And radio licensees:" ' 

■ ■ > ■■' ' ■' '♦-••'*. 

One first note? a pervasive regulatory scheme ' in <^hich 
the licensees ar^Tdependent on the FCC and th^fgovern- 
ment for their econcwoic well-being. The main threat 
is, of course, that the government can put a* licensee 
out of business but I suppose that^the more pervasive 
threat lies in the sub rc^so^ bureaucratic hassling „ 
which the Commission can impose on the licensee, i.e., / 
responding to .FCC inquiries, forcing expensive consulta- 
tion with counsel, immense record keeping and the , 
various attendant inconveniences. Next in rank in 
potential threats lies government refusal to grant 
^economic and other related benefits which the licensees 
seek through the legislative or administrative- process , 
such as the recent license renewal bil-1 and the grant ^ 
of renewal by the Commission without a hearing. For 
better or worse, a licensee confronteji with the choice 
between an econofhic disadvantage an/S^leasing the 
government through curtailment of a cpnstitutional 
right will generally choose curtailment. Thus, licen- 
see political or artistic expression is particularly 
vulnerable to the "raised eyebrow" of the FCC; faced 
with the threat of economic injury, the licensee will 
choose in many cases to avoid controversial speech in 
order to forestall that injury. Examples of this proc- ' 
' ess are legion [Footnote omitted]. ^ 



1 ^ . - 

, Glen 0. Robinson, before he became a Commissioner, observed 

that the Commission can wield a great deal of control over an indi- 
vidual licensee since a "letter to the station from the ^Commission 
or even a telephone call to the station's Washington attorney... 
will' generally be all that is necessary to bring -the licensee 
around to the Commission's way of thinking..." and that the 
"practice of informal control over or influence on individual 
licensee practices is also followed on an industry-wide basis ' ' 
through statements of Commission concern over particular practices 
or announcements of proposed action."- G., Robinson, "The* FCC and 
the First Ajpendment : Observations on 40 Years of Radio and Teler 
vision Regulation," S2 Minnesota Lou) Review 67, 119-121 (1967). 

2 . 

Illinois Citizens Committee for Broadcasting v. FCC, 515 
F.2d 397, 407 (1975). For a recent discussion of broadcaster 
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Bazelon' s' major concern over raised eyebrow regulation is that 
it provides the Coinmissf|>n with*^a tool that Is powerful and easily 
abused, . A small amount of Informal pressure magnified by the raised 
eyebrow can have a "chilling effect'' on all broadcasters, and thus • 
allow the Commission to informally achieve an end which, if pursued 
through usual procedures subject to the review of the courts, could 
well be found illegal,"^ ^ ^ ^ 

The Family Viewing Hour, recently adqpted by the National 

Association of Broadcasters, is an interesting example of how the 

raised eyebrow can lead to a form of broadcaster self-regulation 

^ ' 2 

that would be very difficult for the Comniission to impose". The 

Commission's desire to control ;sex ami violence on TV was no doubt 

influenced by public complaints directly to the Commission and to 

Congress, It was reported that Chairman Richard E, Wiley of , the 

FCC "negotiated the first draft of the concept with television 

3 " 

network presidents and a common view among broadcasters was that 

4 

the Family Viewing Hour was purely the result of government pressure, 

self -regulation see Note, "The Limits of Broadcast Self-Regulation 

Under the First Amendment," 27 Stanford Law Review 1527 (1975), As 

other examples of regulation by raised 'eyebrow; Bazelon pointed^to 

Yale Broadcasting Co. v, FCC, hi 8 F,2d 594, cert, den., 414 U, Si 914 ^ 

(1973), and Lee Roy MoCourry , 2 R,R,2d 895 (1964), 

^'Illinois' Citizens. Cormittee for Broadcasting v., FCC, 515 F,2d 
423-425 (1975), 

?The Family Viewing -Hour plan commits broadcasters to vjoluntarily . 
reduce sex and violence-- in early prime time viewing. See Broadcast- 
ing 24 (April 14, 1975), For the Commission to impose such rules 
itself, it would have to engage in a form of content regulation that 
mijiht well be found unconstitutional. See Robinson v, FCC, 33^ 
F,2d 534, cert. den. 379 U,S, 843 (1964) (Wright, J, concurring in 
the denial of rehearing en banc) and Illinois Citizens Committee for 
Broadcasting v, FCC, 515 t.24 397, 424-425 (1975), > 

. ^Broadcasting 24 (April 14, 1975), 

^Ibid,, p, 25, Reflecting this view is the suit filed by the 
• Writers Guild of America, the Directors Guild of America, the Screen 

Actors Guild, and- various individual writers, producers, and directors 
. alJ-eging that the FCC encouraged the NAB to censor prime time program- 
ming in a Commission effort to waive the provision of the First Amend- 
ment: and Section 326 of the Communication Act which forbids FCC censorship » 
The suit seeks a preliminary and permanent injunction and asks that 
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The C6Tnmission was understandably sensitive td the issue, arid 
Chairman Wiley claimed the plan was not "government imposed .""^ -Despitie 
.these protestations of innocence, there can be little doubt that the 
shadow of the Commission standing, in the wings had 9 powerfut effect 
on the broadcasters.. The raised eyebrow seems to be a ppwerfWl Coii\- 
mission tool — one that citizen groups may' at times persuade the 
Commission to use. 



Complaints and Informal Objections . ^ * 

There are 00 hard and fast FCC rules for filing complaints against 
2 

broadcasters. The informal;^y of the complaint procedure adds to its. 

popularity — over 60,000 complaints concerning broadcasting were 

I ^ 3 

received b>^ the Commission^ during its 1973 fiscal year. The Com- 
mission will pursue complaints that allege "specific facts sufficient 

4 ■ 

to indicate a substantial violation."- In most cases, the Commission 
Timits its investigation to correspondence with the station, but in 
some rare instances it will initiate a field inquiry. If as a result 
of the complaint the staff finds a violation, it may ask the Com- 
mission to impose a forfeiture or require some form of remedial 
action by the station. ^ ■ 

the Commission be enjoined from taking any action against stations 
that do not comply with the family viewing hour*. See Broadcasting 
25-26 (November 3, 1975). 

^Broadcasting 26 (April 14, 1975). ' ' 
2 

Four types of complaints do, however, require spe.cial pifocedures 
or information: (1) Equal Time complaints (see 47 U.S.C. 315 (1970); 
,47 C.F.R. 73.120; 24 F.C.C.2d 832 (1970); 34 F.C.C.2d 510 (1972); and 
"Use. of Broadcast and Ca^blecast Facilities by Candidates for Public 
Office" (F.C.C. Publication); (2) Fairness Doctrine complaints (see 
Fairness Report, 39 Fed. Reg. 26372 (1974)); Applicability' of the 
Fairness Doctrine in the Handling of Controversial Issues of Public 
Importance, ^0 F.C.C. 598 (1964), and "Everything You Always Wanted 
to Know, About l^airness Doctrine Complaints,'"* 10 Access 9 (L97^) ; 

(3) Personal Attack complaints (see 47 C.F.R. 73.123 (19740); and 

(4) Political EditoriMs (see 47 C.F.R. 73.123 (1974)). /For a help- 
ful overview of complaint procedures , see "Public and Broadcasting," 
rev. ed.. Procedure Manual, 39 Fed. Re^ 32288, FCC 74-94>- (Sep- 
tember 5, 1974). /^*^ 

•^"Public and Broadcasting," 39 Fed. Reg. 32288 (1974). 
4, 



'Ibid., p. 32289. 
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Whereas complaints need riot be related to the licensing of a 

broadcaster, informal (xbjections must reflect on the broadcaster's 

-.. ■ ■ - " 1 • 

ability to serve the public interest, convenience, and necessity. 

If the objection doesn't raise a substantial public interest question, 
it is dismissed by the staff-and the complainant is notified. If a 
substantial public interest question Is raised, the matter is investi- 
gated,, and the outcome of the investigation will reflect on the 
broad^l^ter ' s qualifications for renewal. 

CITIZEN PARTICIPATION IN LICENSING AND APPEALS TO THE COURTS 

Broadcasters do not occupy their frequencies as a property right 
in the same sense that railroads may own rights of way, that corpora- 
tions may own' factories, or that individuals may own their homes. 
Broadcasters are grarited temporary licenses to transmit ov^r their 
assigned frequencies. These licenses are assigned by the FCC, and 
each broadcaster must apply for a license renewal every three years. 

Broadcast licenses are not renewed in a single triannual burst 
of activity by the FCC. The Commission has staggered the renewal 
process so that every two months a new group of licenses come up for 
renewal. Licenses are grouped by state, and the Commission- considers 
all licenses in .a state or in a group; of states at the same time. The 
Commission has specified the dates each state's licenses come up for 

renewal and has set time deadlines for 'filing renewal applications and 

3 . 

formal citizen protest to those applications. 

■^See 47 C.F.R. 1.587 (1974) and "Public and Broadcasting," 39 Fed. 
'' Reg. 32288, 32291 (Septembers, 1974). 

^ Secy.on 307(d) of the Communications Act states that "No 
license granted for the operation of a broadcasting station shalt 
be for a longer terip than three years.... Upon the expiration of 
any license, upon application therefore, a renewal of such license 
may be granted from time to time for a term not to exceed three 
years... if the Commission finds that public interest, convenience, 
and necessity would be served thereby." 

^See 47 C.F.R. 73.34, 73.218, 73.518, and 73.630 (1974). Licen- 
sees must, however, file their renewal applications at leafft four J 
months before their license renewal, date . Petitions to deny In 
'> response to a timely filed application must be filed at least a 



It is at the time of renewal, when broadcasters must demonstrate 
they, have acted in the public interest, that citizen groups often 
find the Commission most receptive and the broadcaster most sensitive 
to their complaints. 

The Petition to Deny . 

The petition to deny is specifically authorized by Sec. 309(d)* 
of the Communications Act."^ The Act provides that "[A]ny party in 
interest may file with the Commission a petition to deny any appli- 
cation. ..The petition shall contain specific allegations of fact 
sufficient to show that the petitioner is a party in interest and 
that a grant of the application would be prima facie inconsistent 
with the public interest, convenience, and necessity. 

Once a petition is filed it must be examined by the Commission, 

and if the Commission "finds on the basis of the application the 

pleadings filed or other matters which it may officially notice that 

there are no substantial and material questions of fact," then the 

Commission shall grant the license, deny the petition, and "issue a 

concise statement of the reasons for denying the petition." The- 

statement must "dispose of all substantial issues raised by the 
3 

petition." 

month before the renewal date of^ the station against wfiich the peti- 
tion is lodged. If a station fails to meet its deadline for filing 
an application, then petitions to deny may be accepted up to 90 days 
after the Commission has ^'given public notice of its acceptance of 
the late application (see 47 C.F.R. 1.516(d)(1) (1974)). If a 
petition is^ filed past the appropriate deadline, it is treated as 
a complaint . unless the Commission grants a waiver. The Commission's 
policy with'regard to waivers has, however, been described by some 
as becoming increasingly strict as the number of petitions filed 
increases. See Albert H: Kramer, "An Argument for Maintaining the 
Current FCC Controls," 42 George Washington Law- Review 93 n. 27 (1973) 

^47 U.S.C. 309(d) (1970). 

^47 U.S.C. 309(d)(1) (1970). Until 1966,. the Commission refused 
to recognize citizen groups as parties in interest. For a description 
of' the events that took place in 1966 and led to the Commission's 
acceptance of citizen groups as parties in interest, see pp. 35-39 
below. ' ^. ' * • 

^47 U.S.C. 309(d)(2) (1970). 
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If, on the other hand, the Commission does fiAd% substantial 

and 'material , question of fact as to 'the ability of the licenseci to 

serve the public interest, then the Commission must designate the 

license for a hearing."^ Thus, a petitioner does , not automatically . 

gain a hearing as a matter of right; a petitioner must first convince 

the Commission of substantial and material doubts as* to the licensee' 

qualifications before the license can be designated for hearings 

But what does it take to raise a substatrtial and material qties- 

tion of fac.fe sufficient to throw a broadcaster into'a hearing? . Some 

critics of 'the FCC would argue that -only 'ironclad evidence of the 

most venal sin could force. the Commission to throw* a. petition into 
' ■. ✓ . 

, hearing*, and once the petition. Is placed in hearing, only the voice 

of God. could move the Commission to actually deny renewal of a 

2 . ^ 

broadcaster's license. Nevertheless, parties continue to file ^ 

petitions,* and. licensees continue to take the threat of revocation 

, ■ \. 
and the cost associated with hearings very seriously. 
• /- 
Some factors that may convince the Commission that a broad- 

caster deserves to be thrown into hearing are evidence of misrepre- 

' * 3 ^ 

sentation to the Commission, trafficking in broadcast licenses, 

evidence of a serious offense or involvement in questionable busi- 

ness practices, evidence' of excessive cqncentration of ownership. 



■^Ibid^ - , ' 

^In the 39 years from 1934 to 1-973 the Commission has reviewed 

tens of thousands of license applications and has revoked only 65. 

39 FCC Annual Report 222 <1973). 

^Robinson v. FCC, 334 F.2d 534 (D.C. Circ.) cert. ^en. , 379 
U.S. 843 (1964). 

^Richard B. Gilbert, 19 R.R. 574 (1960). 

'^Mansfield Journal Co. v. FCC, . 180 F.2(i 28 (D.C. Cir. 1950^, 
and Fraudulent Billing ^Fvadtices , 6 R«R.2d 1540 (1965). 

^For some of the FQC's rules. as to ownership of broadcast 
properties, see 47 C.F.R. 73.35(b), 73.240(b), 73.636(b) (1974), 
and for the Commissibn rules as to- multiple ownership and cross- 
ownership of newspapers and broadcast stations, see In the Matter 
of Amendment of Sections 7Zy Zhy 73.240^ and 73.636 .of the Com- 
mission's Rules Relating to Multiple Omership of Standard FM and ^ 
Television Broadcast Stations, 22 F.C.C.2d 339 (1970), and Second 
Report and Order,. 50 F.C.C.2d 1046 (1975). 
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a violation oV the .Commission' s equal employment opportunity rules, 

or an abdication of licensee responsibility for. the material broad- 

cast over his st,ation. But unless a petitioner can come forward 

.with evidence of such specific violations of established. Commission 

rules and policies, tjie chances of placing a licensee in Clearing 

are extraordinarily slimJ Dean Burch, ,fomer chairman of tlie FCC, 

sactually described the public interest requirement in a renewal case 

• 3 
•as nothing very rigorous, as just V^sliditig by," 

But should the petitioner succeed in reaching tlie hearing stage, 

he would still have to go through a full-fledged Commission hearing 

. before a broadcaster's license could be revoked, and if the license 

is revoked the broadcaster would be able to appeal the Commission's 

decision to the courts.^ If the courts uphold the Commission, then 

the Commission's action irt revoking the broadcaster ' s .license becomes 

final, the fr^quenc^y becomes vacant, and the Commission sets off on 

a search for a new occupant for the new silent frequency. 

Prosecuting a petition to deny through its entire course can 

obviously be a tedious and costly affair for all involved. To avoid 

the cost and delay that is inevitable in seeing the petition ta deny 

through to its completion, broadcasters and petitioners often attempt 

to settle their grievances without invoking full Commission process. 

This process of petition and- settlement is explored'^ in later chapters 

of this report , 



r Hee Ul C.:F,R, 73, 125(a), 73, 301(a), and 73, 680(a) (1974), • 

^See Report and Statement of Policy Re:' En Banc "Pvograrming ' 
Inquiry y 25 Fed, Reg, 7291, 7295 (1960) and the Cojjimission' s rules 
as to network affilia'tion contracts: 47 C.F,R, 73.131, 73.135, 
73.231, 73.235, and 73 • 658 (a) , (e) (1974), 

'^Hearings on Broadcast License Renewal Befpre^ the Subcommittee 
on Communications and Power of the House Committee on Intersta^te 
and Foreign Commerce, 93d Cong/ 1st Sess,, Sec, .9(3-95, Pt, 1, 61 ' 
(1973), "Testimony of Dean Burch.^ , 

V7 .U,S,C, 309(e) (1970),. 

^See pp, 24-26 below for ^ a description of the appeals process. 



. \ . . ^ ■ . ■ • . 

Competing Applications . v ^ . ^ .... 

The strongasc challenge that can be mounted against an incumbent 

broadcaster is a iktually exclusive application for-the broadcaster's 

frequency/ Unlike in a ^petition to deny — in which the challenger asks 

.1 , , , . . 

the Coifflitission to revoke the broadcaster's license and search for an 

apptopriate liceAsee—in a competing application the chaXlengisr asks 
the Commijssion to depose the incumbent ahd^rant t^ej^icense directly 
. to the challenger. The courts .have ruled that a Toll comparative 
hearing is required for all competing applications.-* Thus, a party 
Who files a competing application is guaranteed a hearing as a matter 
of. right, whereas a party who files a petition to deny must fi^rst 
demonstrate the existence of substantial and material; questions of 
.fact. I 

Not only are the requirements tor a hearing different in petition 
to deny and competing application situations, but the public interest 
test applied, to a licensee facing a competing apjplication is stricter 
than the test applied to a licensee defending afralnst a petition to 
deny. Although the public interest test in a competing application 
context is stricter, that does not mean it is any better defined than 
the weaker petition to deny standards 

2 

Prior. to, 1970 the standard evolved on a case-by-case basis. A 
major question was whether an incumbent deserved special treatment 

— — ^ ■ 

^Ashbaaker Radio Corp. v. , 326 U^S. 327 (1945). 

^See Hearst Radio/ Inc. (WBAC) , 15 F.C.C. llAg (1951); Hearst 
Radio Inc. v., FCC, 167 F.2d 225 (D.C. Clf. 1948); Seven-league Pro- 
auctions^ Inc. (Will), 1 F.C.C. 2d 1597 (1965); RKO General^ Inc. 
(KGJ-TV), 5 F.C.C.2a 517' (1966) ;' and the chain of cases leading up. 
to the revocation- ojE WHDH's license: WHDHj- Inc. , 22 F.C.C. 767 
(1957); Massaahusezts Bay TeleaasterSj- Inc. v. FCC, 261 F.2d 55' 
(D.C. Cir. 1958); WHDHj Inc., 29 F.C.C. 204 (1960); Massachusetts 
Bay TeieaasterSj Inc. v. FCC, 295 F.2d 131 (D.C. Cir.), aert. den., 
366'U.S. 918 (1961); WHDH, Inc., 33 ^F.C.C. 449' (1962); WHDHj Inc., 
25 R.R. 78 (1963); VmDH, Inc., 16 F.C.C. 2d 1 (1969); WHDH, Inc., 
17 F.C.C. 2d 856 (1969); Greater Boston Television Corp. v. F'CC, 
444 F.'2d 841 (p.C. Cir. 1970), cert, den., 403 U.S. 923 (1971); 
WHDH^ Inc., 33 F.C.C. 2d 432 (1972). (The length of this list of 
citations is an indication of how complex a hearing process can 
' become.) 'For a .narrative de&cription of the WHDH case, see H.v 
Geller, "The Comparative Renewal Process in Television: Problems 
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simply because he already occupied the frequency. The Commission 
was clearly willing to use incumbency for its probative evidenlbiary 
value,* i.e., a broadcaster's p5ist performance is a valid indicator 
of his ability to seirve the public interest in the future, but it 
was uncertain whether that would be the full extent of the Com- 
mission's use of incumbency, or whether it would come to have a 
positive, substantive impact in the hearing process. 

Then in 1970 the Commission issued a policy statement aimed 
at defining the standards to be applied in M^^omparative renev^al.^ 
According to that policy statement, a broadcaster would be entitled 

to renewal if "its program service .. .has been substantially attuned 

2 

to meeting the needs and interests of its area*" In order for a 
challenger to be entitled to a comparative evaluation, the challenger 
would have to demonstrate that cihe broadcaster's past service was 
not substantial. 

Beqause the concept of "substantial service" was vagiie and 

ill-defined, the' Commission issued a Notice of Inquiry designed to 

* " 3 

elicit suggestions as to how to make the standard more precise. 

But before the Commission could get its inquiry off the ground, the 

Court struck down the policy statement as a violation of the chal- 

iir 
5 



lenger's right to a hearing:^ the Court read the law as requiring 



a full comparative' hearing irrespective of the prior showing. 

and Suggested Solutions," 61 Virgtma Law Review 471, 478-483 (1975), 
and Comment, "The Aftermath of WHDH: Regulation by Competition or 
Protection of Mediocrity?," 118 University of Pennsylvania Lcao 
Revietj^S (1970). . 

^PoHoy Statement Concerning Comparative Hearings Involving 
Regular Renewal Applicants J 22 F.C.C.2d 424 (1970). 

^22 F.C.C.2d 424, 425(1970>. 

3 • 

In Re Forrrrulat%on of Policies Remting to, the Broadcast Renewal 
Applicant/ Stermring from the Comparati-^ Hearing PracesSj Notice of 
Inquiry, 21 F.C.C.2d 580 (1971). 

4 . . . . ' I 

Cvt^zens Commumcatvons Center^. FCC, 447 F.2d 1201 (D.C. 

Cir. 1971). 

5 _ 
This was an application of ojje Ashbacker doctrine. See p. 22 

above. 
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Although the- Court's decision has been criticized as a misreading 
of the Commisgion's policy statement,^ its effect still stands, and 

.a full comparative hearing is required. Equally important, the Com- 
mission has never completed Its rulemaklpg, although encouraged tfo do 
so by the Court. Thus, it remains wi^hj^t a definitive statement of 

_eolicy and is in the same Situation in which it fecund itself before 

~ 1970: dealing with competing applications without the guidance of 

> • ■2- 

objective standards. .. 

» ■ • 

■ Appealing Commission Decisions to the Courts - 

The- FCC does not always have the final say ^in licensing matters. 
After the Commission has issued a final order resolving a petition to 
deny or a corapeting^ application, either party may^appeal the Com- 
mission's decision to t^ie U.S. Court of Appeals for the District of 
Columbia.^ ■ • 



■^See Geller, op. cit., pp. 471, 486-487, where the Court is 
criticizetj for (a) misreading the Commission's definition of sub- 
stantial service, and (b) falling prey to the same definitional • 
problem for which the Commission was criticized—a vague definition 
of the incumbent's required public service showing. 

The Commission^ itself claimed the Court misread its substantial 
service requirement as meaning minimal service. Forrmla tion^ of 
Folicies Relating to the Broadcast Renewal AppliaantT^^rmmg from 
, the Comparative Hearing Proaess , 31 F.C.C.2d 443 (1971)^ 

^For an analysis of two comparative renewal cases ifhich the 
Commission decided during this period— Moline Television Corp-.-, 
31 F.c:c.2d 263/(1971),. and RKO Generflly Inc. (KGJ-TV) F.C.C.2d 
123 (19V 3)~see' Geller, op. cit., pp. 489-496. 

^47 U.S.C. 402(bl (1970) . Declaratory rulings and rulemaking 
procedures can also be appealed to the. Court. See Red Lion Broad- 
casting V. F(^C, 395yU.S.) 367, 372-373 n. 3 (1969). Some Commission 
decisions may be appealflfd to courts other than the Court of Appeals 
for the District of CqJ-umbia. S£e 47 U.S.C. 402(a) (1970) ^ and 28 
U.S.C. 2343(1) (1970). Policy statements are .not .clearly "final 
orders" of the Commission, and it seems they cVh:^"^ appealed only 
if the^ courts find ;they are "ripe for review." The.-precise deflni- 
_^ion of ripeness is unclear, but one cour-t has described it as the 
fitness of issues for judicial decision and the hardship to the 
parties of withholding court consideration." Abbott Laboratories 
V. Gardner, 387 -U.S. 136, 149 (1967).. For further consideration 
of the "ripeness" Issue,- see Citizens Corrmunicatxons C^ter v. FCC, 
4^7 F.2d 1201, 1205 (D.C. Cir. 1971). 
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In appealing a case from the Commission to the Court, the parties 
can only raise issues that have already been presented to the 
Conmisdioji — the parties ^nnot expand the scope of the ca^e to include 
issues on which the Commission has not had an opp6ttuTi±ty , to pass.^ 
If an issue has not been considered by the Commi^^onj^ ihe Commission 
imist* be given an opportunity to consider it prior, to its coming ' 
before the Co\irt. n . • ^ 

^FNlt^h^rii^e , the scope of the Court's review is limit€td even 
when an issue has been fully -considered by the Commission. The Court 
will "defer to the experience and expertise of the Commission within 

its field of specialty anci [will] reverse oi^ly when t}ie Commission's 

* 3 
position is arbitrary, capricious or unreasonable." And^^s to the • 

Commission's interpretation of^ its own statutory ^authority, the , 

Supreme Co\irt has held thaft 3uch interpretations "should be followed 

unless there are compelling indignations that it 'is wrong. "^^- 

The right of judicial review is available to any pe^'on "who is 



aggrieved or whose interests are adversely , affected" by a broadcast 

5 ■ ' * ^ . 

licensing ^decision. Evidently this includes the parties filing a 

petition or a competing appli^cation . ' ^Furthermore, the Communications 

- • ' * ' 6 ' ^ 

Act allows for intervention by any :^*interested. person, " so a party . 

who has not been involved in Commission proceedings may be able to 



47:U.S.C. 405 (1970) provides that -the. "filing of; a.^ petition 
for rehearing shall not be a condition precedent to judicial review 
ojE any .. .decision .^ .except where the party seeking such review...- 
relies on questions of fact or law upon whichj^the' Coifimission* . .has 
been afforded no opportunity to pass." For afi application of thli 
provision, see Office Corrmmiofltion of the United Church of . 
Christ V. rcC, 465 F.2d 519, 523-524 j(D.C. Cir. 1972).'% ' , ^ 
2 

For example, in Pinellas _ Broadcasting^ Co. v. FCC, 230 F. 2d 

204, 206-207 (D.C. Cir. 1956), cert. den. 76 S.^^Ct. 650^1956), 

the appellant attempted to oraise a n^w'is^ue, and the Court refused 

to consider it. - ^ \ ^ T 

3 ■ ' '-^ • ■ - " ■ 

West Michigan Telecastere^ Inc. v. FCC', 396 'F. 2d 688, 691 

(1968), as cited in Stone v. FCC, 406 F. 2d 316. (D.C. Cir. 195Z). 
'^Red Lion Broadcasting v. FCC, 395 U.S. 3^7, 381 (1969). 
^47 U.S. C. 402(b)(6) (1970)., * ' . . . ! 



V 



^47 .U.S.C. 4to(e) (1970). 



\ 
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enter a case after it has been -appealed to the courts. A party who 
has not, participated in the 'Commission's decisionmaking process may, 
however, have great difficulty raising a Commission decision for 



review. 



BUDGETING CITIZEN GROUP RESOURCES 

No individual .or group of individuals can devote limitless 
resources to attempts to influence the direction of broadcasting. 
Consequently, -^itizen groups must apply some discretion in allocating 
their resources so .that they'have the maximum desired effect on the ^ 
Commissioti. ^ 

'■ Ide'ally, a citizen group will budge't* its resources so that the y 
first .project It undertakes will be the on§ that is mqst cost effec- 
tive, 'i%e^. the one likely to yield the greatest possible return for 
the -energies invented. ^ To a citizen group the perceived cost effec- 
tiveness of a project depends on the likely outcome of the project 
; and' the cost of participation..^ The "likely outcome'' of a project 
•is a functibn of- the probability of success (in the case of a petition 



■^But there is no guarantee that every party to every Commission 
proceeding has a right to appeal. There may be legal limitations on 
standing before the. courts that do not apply before the Commission. 
See Spxn^t &,SQn v. United States , 281 ,U.S. 249 (1930). Note also 
that the Supreme Court has held, that st4|xd«ig to appeal under the 
Admintstrative Procedures Act is available where a party alleges 
that ;an "interest "arguably within the zone of interest to be pro- 
tected' or regulated" by, the Commission has been ^dyersely affected 
{Association of .Data Preoessin^ Service Orgs. v.. Camp, 397 U.S. 150, 
A53\(1970)). For further consideration of the question. of standing, 
see Sierra Club v. Morton, 405 U.S. 727 (1972); E. Gellhorn, "Public 
Participation in Administrative Proceedings," 81 Yale LoD^' Journal^ 
359 '(1972) and pp. 35-39 belowVs^ 

^47 U.S..C. 405 (1970). The party could file a petition for 
rehearing and thus become eligible to raise the issue for judicial 
review, but the Commission is of the opinion that in order to form 
adequate grounds for review, a petition for reconsideration must 
state the petitioner's grievance with particularity and demonstrate 
a^good faith dause for failure to participate in earlier proceedings. 
47 C.F.R. 1^6(b) (1974). The. Commission's opinion is not,*however , 
binding o/fthe courts, and the courts may well*review an action even 
though the Commission claims that a valid petition for rehearing must 
first be filed. See Citizens Comunications Center v. FCC, 447 F42d 
12Q1 (1971). / 



for rulemaking, it would be the probability of the Commission adopt- 

ing the proposal rule or a similar rule) and the value. that the 

citizen group attaches to success (in the case of a petition for 

rulemaking, it would be the importance of having the Conmission 

adopt the proposed rule or a similar rule). But a project-^itit' <r 

very attractive likely outcome may be so expensive to undei^take * 

that citizen groups may either lack the necessary resource.s, o'r 

discover that they can accomplish more by undertaking a larger 

« 

number of less expensive projects whose overall outcome is likely 
to be more cost effective than the outcome of the single expensive 
project. ^ ^ ^ 

Consequently, citizen groups^ canndt look to the .prbbabtlity 
of success alone in determining how they will attempt to influence 
broadcasting. They must al'so^ook to the costs of participation 
and make choices that appear most cosl^ef fective . After the most • 
attractive project is selected, the citizen group should then turn 
to the next most cost effective project dnd proceed until its budget 
is exhausted. This process describes an optimal decision rule for 
a citizen group. 

Bpth the cost of participation and the lilcelihood of success are 
under the Commission's control. The cost of participation may be 
affected by Commission rules as to the need for filing multiple 
copies, the high costs of transcripts,"^ and the strength of the 
evidentiary showing needed to prevail at the hearing, to throw a 
petition intq^ear ing ^ or to convince t\\e Commi^ion to adopt a 
pew rule. The likelihood of success is clearly a function of Com- > 
mission policy and attitudes toward the t^ype of petitions, appli- 
cations, complaints, and proposal^ for rulemaking that citizen 
groups typically file. ^^S^ ' 

»Thus,^if citizen budgets remain constant and Commission policy 
and the cost of appearing before the Commlssiofl remain constant but 



^1 * 

See Gellhorn, op. cit., pp. 359, 391-393, for a discussion of ^ 

multiple copy rules, transcript costs, and various means of reducing 

these costs. 
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for a single mechanism that becomes more expensive, then citizen^ 
groups can be expected to reallocate their resources so as to use 
lesff of the more expensive mechanisms and. more of the other, now 
less costly mechanisms. Similarly, if the Commission adopts a new, ' 
hard line toward a form of citizen participation, but keeps the n 
costs of participation constant, then energies will be diver te^l to 
ot\ier, forms where the likelihood of success is greater. So should 
the Comfhission decide to make one form of citizen participation 
relatively unattractive — ^^either by increasing costs or decreasing 
the likelihood of success— then, unle-ss citizen groups cut back 
on their budgets, the result will be to increase citi:^n participa- 
tion through, other channels. 

The courts have virtually ensured the existence of at least 
some nontrivial means of .citizen participatiqn at the Commission. 
"[T]he Congressional mandate of public participation" is not limited 
"to writing letters to the Commission, to inspection of records, to 
the Commission's grace in considering listener claims or to mere non- 
participating appearances at hearings But at the sa^ie time, the 
courts have allowed the Commission wide latitude in shaping the form 
of that participation. "The Commission should be accorded broad dis- 
cretion in establishing and^applying rules for such public participa- 
tion."^ Furthermore, the courts have also noted thajt **j:he expense . 
of participation in the administrative- i)rocess" is "an econbmlc 
reality which will operate to limit the number of . those who-^will^ 
seek participation," thus by implication recognizing the Commissi 
. ability to ration access to its own processes through the cost of 
proceedings . 

The ability to ration between alternative means of citizen par- 
ticipation is not, Jiowever, the same as the ability to curtail overa 

" — \ ' C 

Office of Conrnunicatipn of United Church of Christ v. FCC, 
359 F.2d 994, 1004 (D.C. Cir. 1966). 7 
1 

• Ibid., pp. 1005-1006. 

"^Ibid., p. lOQ^/ For a further discussion of legal rules as 
rationing devices, see K. Scott, "Standing in. the Supreme Court — 
Functional Analysis," 86 Hansard Lcch) Review 645 (1973). 



citizen participation* The Comniission ' s ability to achieve the 
former is much greater than its ability to achieve the latter. Con- 
.sequent^, the Commission should realise ttjat attempts to m^e cer- 
tain forms erf participation unattractive may simply result in greater' 
demands for 'participation through other forms, and may hot really 
result in a significant reduction of the overall citizen involvement 
in Cotnmissiott affairs. . - 

The implications of this observation are rather straightforward . 
The Commission has the opportunity to make participation more or less 
expensive and more or less likely to satisfy citizen .group ^iemands t , 
Should phe Commission either^make participation more expensive or 
less likely lo lead tp satisfactory results for citizen groups, 
then there might be a tendency to believe that citizen participation 
will automatically diminish. Unless there are other changes in 
citizen group budgets or priorities, the preceding analysis demon- 
strates that such a -conclusion would be incorrcj^tV citizen partici- 
pation might be redirected to other fortns of, participation and 
involvement, but its overall intensity would not neces^rily decline. 
The chapters that follow consider alternative Commission policies as 
to citizen participation in the petition. to deny and settlement 
process. , 

CAP SULE SIM^RY 

Citizen groups can attempt to influence 'broadcasting (1) by 
approaching broadcasters directly; (2) by becoming involved in the 
Commission's rulemaking procedures} or {3) by entering the Commission 
license renewal proceedings. Direct contact betwee^broadcasters and 
.tjphe public is'^acifitated by the Commission's ascelrtainment process, 
public announcements, by broadcasters that describe their duties and 
obligations to the community, and by the public file which must con- 
tain information describing the station's operations. Rulemaking 
proceedings can either be initiated by the Commission, or they may 
result from citizen suggestions. In e^^ther ckse the public has the 
right to comment on the proposed rule. Citizen groups can also par- 
ticipate in* the Commission's licensing procedure by filing petitions 
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to deny or competing applications. In many instances a citizen 
group can appeal a final Commission decision to a federal court 
for judicial review. 




Ill, GROWTH OF THE CITIZEN SETTLEMENT AND 
, THE PETITION TO DENY 

A citizen settlement is an agreement between a broadcaster and • 
a citizen group in which the broadcaster makes certain assurances 
to the citizen group with regard to the operation of his station. 
In return for these assurances the citizen group agrees efther to 
withdraw a formal complaint from before the Commission or not to 
file a formal complaint with the Commission. There is no formula 
or set procedure for citi^zen groups and broadcasters to follow in 
reaching a citizen settlement. Consequently, there are practically 
as many different ways of arriving at a citizen settlement as tlTfere 
are settlements, • ' - 

Although individual settlements may differ widely in their 
terms and in the negptiating strategies leading up to their sign- 
ing, two general patterns account for the majority of citizen 
settlements. The first can .be described -as a "pre-filifig"* settle- 
ment, -^nd the second as a "post-filing" settlement. 

In negotiations leading to a pre-filing settlement, the citizen 
group and the broadcaster typically engage in a series of conversa- 
tions with -either the tacit or explicit understanding that should 
the negotiations fail, the citizen group will file a formal complaint 
against the brbadcaste*r , The complaint -could conceivalJly take the 
form of either a petition to deny or of a competing application, but 
since most citizen groups lack the financial ability and technical 
expertise necessary to mount a credible competii>g afJplication, by 
far the most frequently used form of complaint is tfie ♦petition to • 
deny. If negotiations are successful, the citizen group dpes not 
file a petition with the Commission and the broadcaster formalizes 
his understanding with the citizen group either through (1) an amend- 
ment to a, license renewal application already filed with the Com- 
mission, (2) a change in an application yet to be filed with the 
Commission, or (3) a signed understanding between the parties tn 
the* settlement , 



In the case of a pre-filing settlement, the Commission itself 
may never be aware of the fact that a broadcaster and a citizen group 
have reached a settlement; The Commission will be totally unaware of 
•an agreement's existence if the settlement is cast in -:fcsf;ms of a • 
change in renewal applications which the Commission hasn t yet s.eien|>.^ 
or if the agreement results in an amendment to an application 
already before the Commission but the cause of the amendment is 
not Identified for the Commission;^ or If a private understanding 
is signed but simply not brought to the Commission's attention. 
Evidently the fact that an aglreement . may be reached but never 
brought to the Commission's attention creates potentially serious 
problems for any Commission attempt to control and monitor agreements. 

Postrfiling settlements occur after the citizen group has filed 
,a petition to deny with the Commission. Many petitions to deny were' 
initially filed because early negotiations failed, i.e., a pre-filing 
settlement could not be reached so the citizen group filed a formal 
complaint. In a typical situation, negotiations continue even though 
a petition has been filed. Once an understanding is reached, the 
broadcaster files the agreement with the Conmiission as an amendment 
to its license application. The citizen group then files a motion 
for the withdrawal of its petition and urges the_ Commission to 
expeditiously gVant the "broadcaster ' s license. 

Whereas pre-filing settlements may escape notice by the Com- 
mission, it is virtually impossible to conceal a post-filing settle- 
ment. If a broadcaster facing a petition to deny amends his renewal 
application and then the petitioners file a motion for withdrawal o'f 
their petit.ion to deny, the Commission will infer that the changes 
in the application are consideration for the withdrawal of the 
petition and that a settlement has been reached."^ The only way 
to avoid-Commission notice of an agreement would be to cast it in 

terms of a private understanding between the broadcaster and the 
♦ 

citizen grbup and have the citizen group withdraw its petition with 



The Commission has engaged in such inferences on numerous 
•occasions. For a recent example,. see Letter to Frank Lloyd (KTTV) ^ 
FCC 75-1028 (September 9, 1975), 3; and p. 123 below. 



-33- 



no action on the broadcaster's part that could be Interpreted as* 
quid pro quo for the agreement. 

A further consideration in post-filing agreements is the fact 
that the Commission's staff m^y decide to pursue an investigation of 
a broadcaster's qualifications in spite of a request by a citizen 
group to withdraw its petition to deny.^ If the Commission pursues 
an independent investigation, then the broadcaster niay actually gain* 
nothing from the citizen group's agreement to withdraw its petition. 
Thus, it may occur that broac^casters really receive little effective 
consideration from the withdrawal of a petition, in spite o^having 
agreed to a settlement. 

Figure 1 describes the' flow off negotiations and Commission 
action leading to a citizen settlement and following -Commission 
vnotice of that settlement. The flow begins with a citizen group 
complaint [1] that may be first taken to the broadcaster [2] or 
taken directly to TRe~~CoiTmd^sion--[J] . I^^ taken to the broadcaster, 
a pre-filing settlement with no Commission notie^^may result (Dl 
and then [10]). Alternatively, the Commission may fee^qeive notice 
of the settlement, and then the settlement may be 'review^tkb-w the 
Commission ([5] and then [7]). 




If a pre-filing settlement is not reached, whether or not tfe^s:; 
citizen group has first oapproached the broadcaster, a petition to 
deny may be filed [3]. If the petition is not first dismissed by 
the -Commission [4], a settlement may be reached [6] and the Com- 
mission either may [7] or may not [15] get notice of the settlement. 
If the Commission does get notice, it may either reject [8] or 
approve [9] the settlement. If the settlement is rejected, the 



1 ' 
A recent case involving a settlement and Broadcast Bureau 

opposition to a citizen gfoup^motion for withdrawal of a petition 

and request for grant of an application without hearing involved 

WACT in Tuscaloosa, Alabama. There the Broadcasti.Bureau.1^ 

opposing the citizen group's request and seeks to prosecute on 

its own initiative because 

remain unresolved. See In 

Inc. ^ Broadcast. Bureau's Opposition to Jcfint Reqt 
of Application without Hearing, Docket 20463 (August 15, 1975) 

■ 44 , 
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Fig. 1-Flow of events leading up to and following the signing of a citizen settlement 
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Commission may decide either to continue the prosecution on its own 
'initiative [11] or it may just let events between tl;ie broadcaster 
and citizen group run theiir course [12]. And if the settlement is 
approved, then the Commission still has the option of prosecuting 
on its own initiative [13] or of letting events run their co^j^^ . 
[14] which would probably mean dismissing the petition and allowing 
the renewal . , # ' 

Thus, there are six possible relations betwe<^ the Commission 
and a settlement. In two ([10] and [15]), the Commission is unaware 
of the settlement's existence. In the remaining four,' the Commission 
may either approve or reject the agreement and an independent Com- 
mission .investigation may or may not be initiated ([11], [12], [13], , 
and [14]). . 

A HISTORY OF SETTLEMENTS ^ 
The process of citizen settlements as , jt^t described is rela- 
tively young. The "birth" of settlements can be traced td March. 25 , . 
1966, when the U.S. Court of Appeals for the District of Columbia 
Circuit handed down it^ decision in Office of CorrmrUnic'ation of 
~mtter^^hurohQf£h^^^ (hereinafter cited as UCC I). That 

case decided the question of citizen group standing in the license 
renewal process and for the first time allowed citizen groups^ to 
formally enter the licensing'proce-ss before the Commission. 

« 

Standing ' ^ 

Standing is a legal term that describes whether a party is 
permitted to e^er a proceeding: a party granted standing by the 
courts ^may enter, whereas a party without standing has no grounds 
on which to enter the proceedings. In the context of a priVate 
two-party suit, the Supreme Court has explained that the purpose 

of allowing a third party to intervene is' to prevent a "failure of 

2 - ' 

justice." Although license proceedings before the FCC are to be 



0 



^359 F.2d 994 (D.C. Cir. 1966). 

'^Krippendorf V. Hyde, 110 U.S/ 276, 285 (1884). 
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gui3ed by the public interest and are therefore never purely private 
legal encounters, the Supreme Court's maxim that standing *is appro- 
priately granted when a "failure of justice" would result if stand- 
ing were denied is nonetheless appropriate in the. context of FCC 

proceedings. I ^ ^ 

In UCC I, standing (Jas described as a "practical and functional" 
concept "designed to* insure that , only those with^ a genuine and legit- 
imate interest can participate in^ a proceeding." Prior to UCC I, . 
the Commission granted standing in license renewal proceedings only 
^to parties complaining either of transmission interference or of 
economic injury.^ Persons who were not threatened with transmission 
interference or economic harm as 'a result of ' Si iicensing ddcision 
did not have a genuine and legitimate interest in th^ Commission's 
eyes. Since citizen groups had no occaslo^ to complain of inter- - 
ference or economic injury, standing before the Commissipn was 
effectively limited to broadcasters who could make iuch claims. 
Consequently, renewal battl-es were fought strictly between broad- 
casters and other commercial interests, with citizen^ groups left on 
the sidelines. 

In UCC I the Court expanded standing before the Commission to 
include responsible representatives of the listening and vi ewing 
audience.^ The Court realized that expanding^ standing to include 
citizen grouplf would not be viewed as an unmixed blessing: although 
on one hand the Court noted the special • value of public participation 
before the FCC,^ it also recognized the possible dangers of encouraging 



■^359 F.2d 994, 1002. 
V . ^See NBCv. FCC (KOA), 132 F'.2d 545 (1942), affd, 319 U.S. 239 
(1943). 

•^FCC V. Sanders, Bros. Radio Station, 309 U-.S. 470 (1940). 

^The Court left to the Commission the task of determining who 
was and {kho was not a responsible representative competent to repre- 
sent thejinterests of the station's audience. The Court suggested 
that the^ Commission use Its statutory rulemaking powers to further • 
refine the definition of standing. 359 F.2d 994, 1005-1006. 

^359 F.2d 994, 1004^1005. 
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"spurious petitions from private interests not concerned with the 
quality of broadcast programming" who "may sometimes cloak them- 
selves^ with a semblance of public interest advocates."^ the 
balance, however, the Court felt the benefits of public participa- 
tion outweighed the dangers of abuse and that the Commission was 
competent to control access to its own petitioning, hearing, and 

decisionmaking procedures so as to insure respgnsible representa- 

2 • ' 

tion of audience interests. 

Aside from serving a jurisprudential purpose, standing also 
serves a/ rationing function. As standing is granted to more liti-r 
gants, me right of access' to the courts is expanded and t-he volume • 
of litigation can be expected to increase. As standing is restricted 
the rights of access are narrowed and the volume of litigation can be 



•^359 F.2d 1006. 

^The Court did, however, offer some examples of parties the 
Commission might find qualified to e^uter licensing proceedings. 
The examples cited by the Court we i?^" community organizations 
(such as) civic associations, professional societies, unions, 
churches, and educational institutions or dissociations. .." 359 F.2d 
994,. 1005. — ^ 

Although the Court allowed the Commission great discretion in 
•fashioning standing requirements, the FCC has n.ot articulated a 
coherent policy as to standing. Most refinements in standing cri- 
teria have come largely * through the courts as a result of appeals 
from the Commission's ad hoc procedure. • / 

That a single individual could -have standing as "a representa- 
tive of the listening public" was decided in Joseph v. FCC, 404 
F.2d 207, 210 (D.-C. Cir. 1968). Furthermore,\ in Hale v. FCC ,^ 425 
F.2d 556 (t.C. Cir. 1970), standing was grante^l to individual resi- 
dents of the licensee's service area. Thus, sneer numbers alone 
may not be dispositive of representativeness when it comes to 
determining standing. 

Whej:her residence in the area of service is. an imj^ortant factor 
for standing purposes is as yet somewhat uT\plear. In Martin-Trigona 
V. FCC, 432 F.2d 682 (D.C. Cir. 1970), it was intimated that resi- 
dence may be a factor, but the result of that case can be explained 
on other grounds — the issues raised in a licensing context were 
better posed as matters for a rulemaking. In Alabama Educational 
Television Commission^ 24 R.R.2d 248 (1972), however, the Commission 
held that it was not necessary that a party be a residentlof the com- 
munity served by the licensee. In the Alci)ama EducationaOi case the 
Commissi^m^determined that as long as the intervenor's participation 
would promote the public Int^erest, residence in the service area 
was not a prerequisite for atanding. . ' 
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expected to decline.^ The ability of the Commission to use stand- 
ing and other procedural tools as rationing devices was implicitly 
recognized by the Court. ^ But rather than control access to Com- 
mission process by limiting the rights of particular individuals 
to appear before the Commission, the Commission seems tq^a^e 

decided -to restrict the types of issues that may validly ^ raised 

3 

In licensing procedures and to increase the strength of the evi- 
dentiary showing a petitioner has to make in order to throw a broad- 
caster into hearing. The courts have noted and reaffirmed the Com- 

mission^'s wide discretion in setting the standards necessary for a 

4 • ^ 
heaiMng as^result of a petition to deny. And as to the subj-ect 

matter that may warrant review of a petition through a heading, the 
Conmission has repeatedly required very strong showings in the, areas 
of concentration of. control, employment discrimination, ^nd ascer- 
tainment..^ The effective result of these policies has befen to limit 
^^newal hearings to specific instances of licensee misconduct or to 
especially egregious violations of Commission poll^. 

Along with standing to appear in license renewal procedures 
came wh^ later turned out to be a more powerful — although pro- 
cedurally similar—tool: , standing tov challenge the transfer of a 



■^See K. Scott, "Sta^iding in the Supreme Court - A Functional 
Analysis," 86 Harvard Law Review 645, 670-683 (197-3). , ' . ' 

^359 F.2d 994, 1004-1006., ' . 

■^In two cases the courts have aided the Commission by, deciding 
that certain issues are more appropriately dealt >?ith in rulemakings 
than in license proceedings. See Martin-Trigona FCC^ 432 F.2d 
682 (D.C. Cir. 1970) and Hale v. FCC, 425 F/2d-556^ 560-566 (D.C. 
Cir. 1970). In both cases- the petitioner attempted to raise issues 
related to the concentration of media controlV 

^The statutory basis can be found in 47 U.S.G. -309(d) (1970) 
and was interpreted, for example, ±n Stone v. FCC ^ 466. F;2d 316 
(Die. Cir. 1972). - ' 

^For an analysis of Commission policy in these areas, espe- 
cially in light of Stone V. FCC, 406 F.2d 316 (D.C. Cir. 1972),* 
see "The Federal Communications Commission: Fairness,^ Renewal 
and the New Technology,^' 41 George Washington'" Law Review 683, . 
691-697 (1973). • ^ ' 

4 K(\ : 



broadcast license.^ Broadcasters are sensitive to citizen group 
opinions at licenSie renewal time, but when broadcasters seek to 
transfer their licenses, .citizen groups have the ability to delay 
multimilllon dollar transactions for months through the filing of 
petitions. Not surprisingly, broadcaster sensitivity to citizen 
opinion can be magnified when a multimillion dollar transaction 
hangs immediately in the balance. The pattern outlined for peti- 
tions to deny in FTg. 1 is also applicable to peti>tions opposing 
transfers. , .. . 



The First Settlement a nd Its Repercussions v * 

~ ^ — • — ' — . ♦ i . 

In August 1968, KCMC, Inc., the licensee of KTAL^TV in Tex- ' 
arkana, Texas, filed an application for renewal. of its license.'. 

January 12, 1969; locAl*' citizen groups aided by the Office of 
Coninuni/af ions of th-e UniCeid Church of Ghrist filed a petition to 
dejtiy K^AL-'s license. The^citiztens alleged- that KTAL had failed 
to survey a single leader of Texarkan^'s black' community as part ,^ 
of its ascejrtaihment study, even though approximately .26 percent 
of Texarkana's community wast black.- FJarthermore, the citizens 
^cliar-ged that ICTAL had failed to adequately serye Texarkana — KTAL's 

city^ of license — because of 'irvconvenient placement of color origina- 

' ' ■ ' 3 

tion equipment and failure to rejspond to, citizen inquiries. 

While the petition was still pending before the Gommission, KTAL 

ahd the local , citizen groups embarked!, op a series of negotiations 



hi U.S.C. 310(b) (1970) states that "No . ..station license... 
shall be iransfetred. ..^except upon application to the Commission 
and upon finding by the Commission that tfhe public Interest , con- ' 
vendence, and necessity will be served thereby." 3ust as citizen 
'groups can petition an application for renewal, they can pfetitipn 
an applicatilon for transfer. ' . { 

2 7 

Fpr aij|( exapip^l^ of citizen participation in a transfer, see 
the description of citizen involvement in the'Capifc^l Cities sale, 
pp.I 43-48 below. V ^ ^ < . ' 

3 • " ' ■ . '* 

The CoramiQsion "noted that none of these charges were effec- 
tively refuted (KCMCj Ina. -, 19 F.C.C.2d 109 (196S))# Other . charges 
included discriminatory advertising, inadequate local programming, 
inadequate news coverage, and 'equally discriminat^ory programming 
practices. See 19 F.C.C,.2d 109, .li2-113 (Commissioner Lee, con- 
curring) . ' ' 

• ' 51 
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which resulted in a citizen agreement. On June 8, 1969, K^AL file^ ' 
the agreement with the Commission as an ajiendment to its renewal 
application. In the agreement the station pledged to employ at 
least two full-time black reporters and to take^ other step's to 
achieve a balanced racial composition on its work force. The st^-^ 
tion also iiWicated it would present programming covering contro- 
versial topics and that there would be monthly meetings between 
station representatives and a local citizen advisory^^aard. In 
return for KTAL* s agreement , the citizen groups agreed to withdraw 
their petition and aptively support KTAL's request for, a renewal. 

On July 29, 1969, the Commission, acting in reliance on the 

■ '2 

citizen agreement, renewed KTAL's license. In parssing, the Com-, 
mission §aid ii believed it "should encourage licensees to keet *yith 
community-oriented groups t© settle, complfainrs of local broadcast 
service. Such cooperation at the community level should prove to 
be more effective in improving local service than would be the 
imposition of strict guidelines by the Commission." 

Shortly after KTAL's license was renewed by the Commission, the 
United Church of Christ notified the Commission that KTAL had agreed 
to reimburse the Church for $15,137.11 in expenses th6 Church had 
incurred on behalf of the Texarkana citizen groups. The reimbursement 
arrangement specifically stated th^t payment of the funds would hot 
be considered a condition precedent to the remainder of %he agreement. 
By a vote of 4 to 3 the Commission .decided not to allow the reim- 
bursement.^ ^ ^ 

The Commission's decision not to allow reimbursement admitted 
that "the settlement of the issues between the station and the 
petitioner listener group is generally a deQirabXe goal"-^ but argued 



^The text of the agreement can be found at KCMCj Inc. , 19 
F.C.C.2d 109,. .120-122 (1969). 

^KCMC, ina., 19 F.C.C.2d 109' (1969) . 

■^Ibld. 

' ^KCMC, Ina., 25 F.C.C.2d 603 (1970). 



^25 F.C.C.2d"603, ^04. 52 



"thkt reimbursement was not necessary to effectuate settlement. The 
majority pointed to two possible dangers arising from reimbursement 
of citizen groups: (1) the danger of promoting "overpayments (e .g. , 

^-iriflated fees) or even opportunists motivated to file Insubstantial 
titions in order to obtain substantial fees," and (2) the danger 
at "settlement of the merifs of the dispute rtight be influenced 
by the ability to obtain reimbursement of expenses frqm t/he^licen- 

i" ■ ' ■ K 

see," To ^vo-id these dangers the Commission formulated 'a general 
principle — it decided thAt "in no petition to deny situation, what- 
ever the nature of the petitioner,, will we permit payment of expenses 

2 ^ 

or other financial benefit to the petitioner." 

Cbmmissioners Dean Burch and Nicholas Johnson, writing in dissent 
argued that^ there was- no reason to deny reimbursement when the public . 
interest was served v T^prevent th^abuse of reinibursement which the 
majority feared, Burch and Johnson suggested four conditions that 
would have to be met before a reimb\irsement' agreement could be 
approved; 



1. That the petition to deny was filed in good faith by 
a responsible organization; 

2. That the petition raised substantial ""issues; 

3. That the settlement also entailed so^id, substantial 
result^ and , - 

4. Thay there was a detailed showing that the ekpenses 
claimed were legitimately and prudently made .3 



The Church appealed to the courts, and the Conmissipn 's decision 

was overturned. Thfe Court ru!l.ed that "the public interest standard 

cannot mean that the Commission may, totally prohibit reimbursement 

4 

in all petition tb deny situations." In fact, the Court went even 



Ibid. 

• ^Ibid., p.- 605; > 

''lbid\, pp. 605-606. * * . ^ 

^Office Of Cormuniac^tion of United Church of /Christ v. FCC, 
465 F. 2d 519, 524 (D.C. Cir* 1972) . ' \ . ^ 



further to claim that voluntary reimbursements may actually Berve 
the public interest because "jpiiblic participation in decisions that 
involve the public interest is not only valuable but indispensable" 
and such "public participation is necessarily furthered" by allow- 
ing responsible reimbursements. ^ 

. The Court did not, however, specifically find that reimburse- 
ment was appropriate in. the KTAL agreement . Rather,^ the Court 
remanded the question to the Conimission "for a determination of 
whether the expenses" incurred by the Church of Christ, were actually 
"legitimate and prudent." Upon remand, the Commission decided that 
-the expenses were indeed legitimate and prudent, and the reimburse- 
ment was ^llowe^."' ^ • 

On June 7, 1972, only* two and a half mOtvths after the Court's 
decision, the 'Commission issued a Notice of Inquiry and Proposeii 
Rulemaking looking into the issues raised by reimbursement to 
citizen groups.^ Although the inquiry :was parrowly focused on 
reimbursements for future citizren group consultant services^ to 

^465 F.2d 519, 527 '(1972^) . A large 'J^ortion of the Court's 
opinion relies on an analogy extending 47 UlS.C. 311(c) ,(1970), 
which allows reimbursements when a competing applicant withdraws 
his application, to situations in whtch^a petitioner withdraws his 
petition to deny. The Commission -itself had : previously extended 
the "spirit" of 311(c) to cover situations in which it did not 
actually apply (see National Broqdbaating^^o^ f 25 R.R. 67 (1963)), • 
and the Court was of the opinion that an eV^ensiqn ofv311(c) to; 
cover reimbursement in the petition-to-rdeny^ontext would also 
be in the public interest . See 465 F.2d 519, 525-527. 

^465 F.2d 519^, 528 (1972). 

^KCMC, Inc., 35 F.C.C.2d 240 (1972). \ 

^Notice of .Inquiry and Proposed Rulemaking in ^the Matter^ of 
ReinbursementJ^ov Legitimate md Prudent Expeneee of a Public 
Interest GtoU^ for a Coneultanoy to a Broadcaater in Certain 
Instances, Docket 19518, FCC 72-473 (June 7, 1972). Two other 
reimbursement cas^es cited in the Notice are: (1) the WGKA case 
(see In Re Applicatioh 'of Strauae Broadcasting Co. of Atlanta^ 
31 F.C.C.2d 550 (1971), Letter to GCC Communications of Atlanta, 
Inc., FCC 71-886, and Citizen Committee v. FCC, 436 F.2d 263^ 
(D.C. Cir. 1970); and (2) the KBTV case (see Letter to the Vice 
President of CCC, 33 F.C.C.2d 625 (1972)). 
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broadcast stations., it raised substantially the same issues that would 
be encountered in a more broadly defined examination of reimbursements 
The Commission specif^ally requested comments, on si^ issues: 

!• What showing should be required* to establish ^.|good 
faith agreement? ^ 

2. Should there be a limit 'on the dollar amount to be 
^ reimbursed? 

3v Should the agreement between the broadcaster and the 
group specify what services the group is expected to 
perform? * - • 

4, Should there be a limit on the period '^f or such' con- 
sultancy agreements? ► , 

-5. Should there be a periodic review of the arrangement? 

6. What review procedures, Itf any, should be specified 
J by the Commission ... (e .g. , filing reports or ^detailed 

accounts of sums paid or work done)?l 

^ > ^: ' 

Vhile the KTAL case was making its way through the Commission and 
the courts from 1969 to 1972, other petitions were being filed, other 
agreements were being reached, and policies were being set in novel 
contexts. ^ ^ 



Transfers and Citizen Involvement; The Capital Cities Sale 

I On February 26, 1971, the Federal Communications Commission 
•a/proved a landmark agreement which was part of an intricate $110 mil- 
lion transfer of broadcast stations from Triangle Publications, Inc., 
to Capi]:al Cities Broadcasting Corporation and from Capital Citips 
to various third-party publishers. The carefully negotiated contract 
involved combined AM-FM-TV operations in Philadelphia, New Haven, and 



Notioe of Inquiry and Proposed Rulemaking in the Matter of 
ReimburGement for Legitimate and Prudent Expenses ^ Docket 19518, 
FCC 72-473 (June 7, 1972), 2. A final decision in Docket 19518 was 
finally reached in January 1976 — three and ahalf years after the 
inquiry was opened. The Commission's final ofeaision is discussed 
on pp. 148-150 below. ; 



Fresno, as'wjell as' TV stations in Albany, New York, and Huntington, 
West Virginia."^- 

Thfe transfer did not pass unopposed. A Petition to Intervene 

and Deify was filed by the Citizeng Communications Center (CCC) on its 

own behalf and on behalf of the Law School Study Group, The petition 

questioned the propriety of the package transaction with its spinoffs 

to third-party buy^s ' and challenged the transaction on the grounds 

^ . a 3 

that it violated the Commission's Tpp-5P policy. 

Under the Top-50 policy, a transaction involving an increase in . 

the concentration of tontrol .of large c:4n^rket television stations, 

. such as 'those in the Capi-tal Cities sale, could not be approved unless 

there. was "compelling public interest showing" that the bene'fits of 

the transfer would outweigh the detriments Thus, to consummate the 

transaction and overcome the required "compelling public interest 

showing," Capital Cities would h^ve to* convince the Commission that 

the petitioners' objections were ^rqundless and that the public 

interest would, in the balance, be served -by the transaction, "0' . 

The stage was then set for a series of meetings between Capital 

Cities, CCC, and minority group representatives in Philadelphia, 

\ "^See In Re Applicatibn of Triangle Publications';" Inc. ^ and 
Capital Cities Broadcasting Corp. , 28 F.'^C,C.2d 80 (197lX, The sta- 
tions involved in the transaction were: WFIL (AM, FM, Tf) , Phila- 
delphia, Pennsylvania; WNHC (AM, YK; TV), New Haven, Connecticut; 
KFRE (AM, FM, TV), Fresno, Calif brnia; WTEN (TV), Albany, New York,, 
and its satellite station WCDC in Adams, -Massachusetts; and WSAZ 
(TV), Huntington, West Virginik, Also, included in the exchange was 
Triangle's syndication opTeration. Capital Cities was to sell the 
Huntington and Albany stations to third-party buyers. The contract 
was written in such a manner that each transaction was contingent 
on every other transaction, i.e., if one part of the deal fell 
through, the entire deal was off. - 

X CCC charged that the transaction from Triangle to Capital 
Cities which would immediately spin-off stations to third-party 
purchasers violated the Commission's policy against trafficking ^ 
in broadcast licenses. 

-^Television Multiple Omership Rules, 5 R.R.*2d 1609 (1965); 
Report and Order in Docket 16068, 12 R.R.2d 1501' (1968). The Com- 
mission's Top-50 policy emerged from a concern over the trend toward 
increased concentration of ownership in the 50 largest markets. 

^12 R.R.2d 1501, 1507. . ' 
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New Haven, and Fresno. Capital Citijes wanted • some arrangement that 
could help it make the "compelling public interest showing" required 
to overcome CCC's Top-50 objections to the transfer* CCC and the , 
minprity groups wanted greater responsiveness to community needs and 
concerns from the new owner of the Philadelphia, New Haverf, and 
Fresno stations* Th6 end fesuit of over a month of round-the-clock 
negotiations between the' parties was a million dollar, three-year 
Minority Program Project which involved a commitment to develop 
programs responsive to the problems, aspirations , and cultures of 
the black and Spanish-surnamed communities in Philadelphia, New 
Haven, and Fresno.*^ . _ 

Capital Cities expected the project to generate at least sijc " . 
hours of programming per year per station and that at least half 
of the programs would be broadcast in prime time. Control over 
the expenditure of funds and program scheduling and pro<Mction was 
to remain in Capital Cities' haAs, but Cajpital Cities promised to 
consult extensively ^ith advisory committees in each of the 'three 
cities affected by the' agreement . In the event Capital Cities . 
declined to accept an advisory committee's programming proposal. 
Capital Cities was obliged to provide. a written statement of its 
reasons to'r rejecting the proposal. ^ 

Furthermore, expenses of approximately $5,000 incurred by the 
minority group representatives with whom Capital Cities was to- con- 
fer in its ascertainment procedure were reimbursed by Capital Cities 

At the time of the decision in the Capital Cities case, the original 

- 2 
KCMC decision had been issued by the Commission, but the appeal to 

3 " 
the Court was still pending; Thus, at the time^ the reimbursement 



According to 'the terms of the agreement, annual payments ctF^ 
$333,333 were to be deposited in accounts controlled by minority 
groups. The annual payments were to be allocated in the following 
manner: $135,000 for Philadelphia; $110,000 for New Haven; and 
$88, 333 'for Fresno. 0 * 

^KCMC, Ind., 25 F.C.C.2d 603 (1970) w 
3 . . *^ 

Office of Co rrmuni cation of the United Church of Christ v. 
FCC, 465 F.2xi 519 (1972). 
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question came up for review, the Commission **s policy with regard to 
reimburs^hent of petitioners' expenses was even more inhospitable 
than it is today. • ' / 

.The Commission admitted that the reimbursement "raised a ques- 
tion" under its KCMC decision; nevertheless, it managed tfc> approve 
the reimbursement and at the same time avoid the issue of the pay-- 
ment's. validity under KCMC by stating that the payment in the CapitaL 
Cities' case was "fully consummated" and "of minimal significance in 
the present context." This sufficiently distinguished KCMC from the 
Capital Cities' transaction, in the Commission's mind, ^o that the- 
Commission felt it unnecessary to "decide whether it [the Capital 

'Cities reimtursjBtnent plan] comes within' our KCMC holding. "^ 

As a result, of the understandi'n^ reached between Capital Cities, 

•CCC, and the local minority groups, CCC withdrew its Petition to Deay 
in January 1971. The understandings between the -parties were pre- 

• sented to the Commission as amendments to Capital Ci£ies' applica- 
tions. CCC then informed ' the Commission tliat it felt the amended 

applications indicated that the public interest could be served by 

3 1 

prompt approval of the transfer. 

The Commission considered the amendments to the application 
and weighed th^m against the dangers of, further cpncentration in the 



^1 

See pp. 39-41 above. 

^28 F.C.C.'2d 80, 82 n. 2 (1971). Whether the Commission's dis- 
tinction of the KCMC and Capital Cities reimbursement is adequate is 
not as simple and straightforward as the Commission makes it sound. 
The Commission, could just as easily have found great similarities in 
the two cases and decided agiinst compensation iii Capital Cities as 
it did in KCMC. The hitch in this case seems to be the Commission's 
desire to see a $110 million deal go through, and hot see it fail because 
of a $5,000 payjnent. • Thus the emphasis on the "minimal significance" 
of the payments "in the present context." In a different, context in 
1971 the Commission could well have quashed an identical reimburse- 
ment scheme. 

CCC noted* that it still had reservations over the, package form 
of the transaction and over the spinoffs, but claimed that these 
reservations were outweighed by the public interest benefits of the 
agreement . 

' . &8 



St 

) 



Top-50 markets and was "persuaded that Capita^ Cities has made the 
required 'compelling public interest showing. 7**^ 

In a Conc'Urring Opinion Commissioner Nicholas Johnson character- 
ized the $1 million Minority Program Project as a commendable innova- 
tion to be encouraged. Johnson also said that but for the agreement 

■ ■ < 3 ' 

he would have opposed the transaction. To Jahnson: 



The Capital Cities agreement clearly amounts to an 
important breakthrough for public participation in the 
^process of administration and governance of the public 
airwaves. It may well be that FCC licensees have' the 
responsibility under law to provide^ such programmin'g — 

, and more— already . But the fact remains that they 
don't ^o it, and the FCC doesn't insist upon itr At 
a time of mounting public outrage agains-t the excesses 
and abuses of the corporate dominance of American broad- 

» casting, it is at least heartening to see that humble 
citizens can extract some public service commitment 
from big broadcasters. ' [Footnote Omitted]^ • 



Not all the Commissioners were this enthusiastic over the Minor- 
ity Program Project. In a short Concurring Statement, Commissioner 
Robert T. Bartley expressed some concern over broadcaster control of 
programming.^ Bartley "would have preferred to see Capital Cities 
remain more flexible in its. determination of community needs and 
program^ to meet such need^."^ But Bartley felt that Capital Cities' 
representation that "it will retain control over programming under 
the Minority Program Project" was sufficient to overcome his doubts • 
as to the delegation of broadcaster responsibility.^ 



}28 F,C.C.2d 80, 84. 

Ibid. , pp. 80, 90-94. f 
^Ibid.,' p. 90. ' • 

^Ibid., .pp. 92-93. 

^Ibid... pp. 80, 89-90. ' . ' .v 

fi ■ ■ " '* ■ 

Ibid., pp. 89-90. 

^Ib-id. , p.- 90. ' ' . ■ • 
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Early Problems with Settlements • <^ ' ' 

From 1966, when citizen groups first obtained standing before 
the Commission, until 1971, the Commission had no occasion t^ formally 
question the substance of a ditlzen agreement. But then in December 
of 1971 the Commission for the first time expressed disapproval of a 
ci/izen agreement."^ Stations WAVO-AM-FM in Decatur, Georgia, were to 
be transferrld .frbm Bob Jones University, Inc., to Robert W. Sudbrink, 
but a petition to deny filed by the Community Coalition of Broadcast- 
ing (CCB) of Atlanta was delaying the transfer. On November 18, 
1971, WAVO filed an amendment to its assignment application. The ^ 
amendment contained the terms of an agreement reached between ^the 
citizens and. the station. ^ j 

The agreement touched on the stations' hiring practices, but^ 
more importantly ,to the Commission also provided that the licen- 
see wouldj!"make maximum use of all available network prbgramming of 
"special interest to the Black community," that the programming would 
be aired **at the regularly scheduled time," and that^ it would not be 
''pre-empted vWithout advance consultation with representatives of the 
CCB." Furthermore, the agreement observed that: 

Licensee understands that in deciding what constitutes 
the tastes, needs, desires and interests of the various 
public served, the views, opinions and leaders which are -> 
representative of their members, and the authenticity of 
portrayals of minority life, cultur^ and values, the ^ 
ultimate judge must be the minority ^.community itself. 

• . 

The Commission refused to read the preceding clause literally 
for it would, in the Commission's eyes, abandon far too much broad- ^ 
caster responsibility. Instead, the Commission construed the 
language of the agreement to mean that: . 



^Bob Jones University, Inc., j2 F.C.C.2d 781 (1971) 

2; 



Ibid. 

'^Ibid. 
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The licensee, in determining the problems, needs and 
interests of the minority groups and the authenticity 
of portrayals of minority lifeiv^ culture and values, 
will consult with and seek the views and opinions of 
the leaders, of representative minority groups in the 
community.^ 



As for thd broadcaster's commitment to air regularly scheduled 

network programs of interest to the black community, the Commission 

said that the language of the agreement "woufe^ appear to improperly 

curtail the licensee's flexibility and discretion in the matters of 

* 2 

programming and program scheduli^ng." But in spite of these reserva- 
tions with ,the agreement, the Commission dic^not rej^ect it outright 
and proceeded to approve the transfer. ^ 

The second instance of the Commission's questioning an agree- 
ment occurred in August -1973 when th^ Commission reviewed an agree- 
ment/between the Boston Comi)aunity Media Committee (BCMC) and WROR-AM. 
Again, the ^lajo^^ ground of the Commission s objection was that the 
agreement amounted to an impermissible delegation of the broadcaster' 
responsibility. A second cause for jconcern by the Commission focused 
on WROR*s promise to make various contributions to community groups • 
The agreement signed by WROR required it to pay an annual "subscrip- 
tion fee" of the greater of either (a) $1,000 or (b) 1 percent of the 
sta^tion's net profits • The Commission voiced "serious concern" over 
this payment provision and said that while it had "no objection to 
licensees reimbursing anyoni^ for services renderedVin assisting it 
in the operation of its facility," it did object to the' present'^ree 
ment because "it in no way appears to relate to services rendered nor 

does it bind BCMC td do anything. Consequently, our approval of such 

4 

a provision would be clearly contrary to the public interest," 



' .-^Ibid-, PP-. 781-782 • 
^Ibid.", p. 781. . 

'^Heftel Broadcasting-Boston y Inc., 42 F.C.C.2d 1076 (1973), 
reoon. denied as moot, 29 R*R*2d 396 (1974), vev^d^ BCMC Minority 
Caucus V- FCC, 32 R.R.2d 599 (D.C. Cir/l$75). 

^42 F.'C.C^d 1076, 1077r 
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, The third case of Commission disapproval of citizen settlement 
also raised the by-now familiar theme of broadcaster respo'nsibility 
and Relegation, but this time the issue was ftamed in a -novel con- 
text. Instead of the familiar complaints and settlements focusing 
on minority group hiring and programming, the Twin States Broad- 
casting cases deaLt with the problem of format changes. 

In February 1972 \he Commission granted an application for the 
s^ignment of the license^ of WXEZ-FM, Sylvania; Ohio, from Twin States' 
Broadcasting, Inc., to Midwestern Broadcasting Company, Inc. WXEZ had 
been a progressive rook station under *Twin States, but the new owners 
intended to change itsVpro^'gramming to a more "middle-of-the-road'V 
format. Concerned over the l^«s of their station, rock fans in 
Sylvania formed the CitSrseAs . Conraiittee to Keep Progressive Rock and 
filed a petition f<y>^fec'2fee±d^rat;JLpn of the grant. The Citizens 
Committee claimed that the format change affected the public i«nterest 
and' requested that the Commission hold an' evidentiary hearing. The 
Commission denied the re<yiest,^ and the Citizer^^^ommittee appealed 

to the* courts. On May 4, 1973, the Court overruled the Commission 

3 

and remanded the case for further proceedings. ^ 

Before hearings could begin, the Citizens Committee and Mid- 
western negotiated a settlement under which WXEZ* agreed to conduct 
a program preference survey of the Toledo area"."* Thp survey*^ was to 
be conducted in the event WlOT, the only other source of progressive 
rock in the area, ceased to provide adequate rock progranming prior 
to October 19»76 . If the survey revealed that either (1) 20 percent 
qf the population expressed an unsatisfied desire for progressive 
rock or (2) •a progressjLve rock foriiiat would be economically feasible, 
then "Midwestern shall change the format^f Station WXEZ-FM to 

^Tuin States Broadcasting^ Inc., 42 F.C.C.'2d 1076 (1973) a: 
45 F.C.C.2d 230 (1974). 

^35 F.C.C.2d 969 (1972). , ' 

Citizens Cormittee to Keep Progressive^ Rock v. FCC, 478 F.2d 
926 (D.C. *C'ir. 1973) . • « 
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provide such a progressive rock format."^ [Emphasis added by the 
Commission.] " - ^ ' 

The Commission was of the opinion that the uge of the single 
word ''shall" caused Midwestern to improperly "relinquish its flexi- 
bility to make programming decisions during the upcoming license 

2 ' 
term." The Commission therefore refused to approve the agreement. 

Following the Commission's- decision, a second round of negotia- 
tions between WXEZ and the Citizens Comir^ittee took place. These 
negotiations resulted in an agreement which was 'substantively 
similar to the one earlier rejected by the Commission, save for 
one factor — instead of obliging the statiofl to follow the results ^ 
of the survey, the station now agreed to examine the survey results 
and "exercise licensee discretion in determining whetJj^r. . .changes 



^iry its programming practices would be consistent with its obliga- 

' " 3 ' • 

tions as a licensee." ' ■ , 

The change in wording seemed to turn the trick, with the Com- 
mission. • Under the new agreement, the Commission found that Mid- 
western had "relinquished none of its programming responsibilities"^ 
and the agreement was approved. — 



^42 F.C.C.2d 1091, 1092. 
^Ibid., p. .1092. 
■^Ibid., pp. 230, 231. 

^Ibid., p. 232. . . ^ ^ f 

^Although *the WXEZ case was th^ first case of citizen ^ttlement 
being used to resolve a format change . controversy , it was n</t the 
first, time the petitioning process had been used by citizen groups 
in an attempt to present a statipn from changing formats. *^0n Sept- 
ember 4, 1968, the Commission app^^oved the transfer of WGKA-AM-FM 
in Atlanta ^om Glenatken Associates to Strauss Broadcasting Company . 
WGKA had been a classical station, but Strauss planned to convert it 
to a "blends of popular favorites, Broadway hits, musical standards, 
and J.ight classics." An Atlanta Citizens Committee opposed the format 
ch^n||e and filed a petition for reconsideration on September 25. The 
Commission allowed the transfer «and refused to blolTc the format change 
on August 25, 1969. The issue was, however , remanded for hearing 
after the Citizens Committee appealed the Commission's action. See 
Citizens Comrrittee v. FCC, k96 F.2d 263 (1970). In Lakewood Broad- 
easting Service^ irr^ v., FCC, 478 F.2d 919 (D.C. Cir. 1973), and in 
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THE CONTENT OF SETTLEMENTS 

Although the pace of petitioning and settlement increased, the 
Commission avoided any serious conf rpntation of the policy issues 
raised by citizen settlements until June 1975 when it issued the 
Proposed Policy Statement and Notice of Proposed ^Rulemaking in the 
Matter of Agreements between Broadcast Licensees an^^^e Public and 
opened Docket ZQAgS"^ (hereinafter called Proposed Agreements Pule" 
making) . In the meantime, the Commission seemed to face only the 
simplest issues and to delay consideration of any complex matters. 

Categories oi Agreements . * 

By the time the Proposed Agreements Rulemaking was promulgated, 
the Commission had enough experience with settlements and petitions 
^ th'at it cpuld see agreements beginning to fall into five major cate- 
gories: (1) employment, (2) programming, (3) program production, 
(4) community involvement in station policymaking, and (5) reim- 
bursements. - . 
' . 1. Employment . The most usu\al complaint with regard to employ- 

ment was that minority groups and wJmen vere underrepresented on the 
station's workforce. To remedy this situation, citizen groups often 
obtained' assurances f;^m broadcasters that they would strive to re^ch 
minority- employment goals by a certain date . 



CUTz^ Committee to Save WEFMv.^FCC, 506 F.2d 246 (D.C.-Cir. 1974), 
the Court also considered the format change question and, after some 
initial confusion and inconsistency, seeti^s to have reached the posi- 
tion that a format change, when opposed by listeners, may be cause 
for an evidentiary hearing-. For a more complete examination of the 
format change problem, see. Note, "Judicial Review of FCC Program # 
ofvehsity Regulation," 15 Columbia Lai) Review 401 (1975). 

■'■FCC 75-633 (J^une 10, 1975). ' c ^ 

^See pp. 64-68\Delow f or, ari examination o^« the resulting backlogs 
^^m^lays in the p^itioning process- . 

■'see Commitment of McGraw-Hill Broadcasting Company, Ino., term 
* 24 (1972), and references in 33 F.C.C-2d 1099 (1972); and the descrip- 
tion of the KABL Agreement in Broadcasting, April*24, 1972, p. 32. 
For a discussion of some measurement problems in determining the 
representativeness of a station's workforce, see Stone v. FCC, 466 
F.2d 316 (D.C. Cir.'l972). . .. 
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At times, stations may commit themselves .to hiring minority 

group members for specific positions,^ and to make special efforts 

2 

to place minority grouf)^ in higher level positions. Generally, 

as can be seen from fhe Commission's comments in the Proposed Agv^e- 

ments Rulemaking ^ the more specific and precise the station ^com- 

• mitments to hiring and the stronger the voice allowed to citizen 
groups in hiring decisions, the more likely Is the Cotranission to ^ 
be disturbed by the nature of the agreement • n# 
2. Programming . The cpntent of a broadcaster's programming is 
often criticized by citizen groups for having unfavorable representa- 
tions of minority groups or excessive violence, or for insufficient 
programming aimed at the needs of the station's minority group 

.^audiences/ In broadcaster-citizen ^oup agreements, broadcastets 
often promise to increase the number of hours of programming aimed, 
at minprity group audiences, to improve the image and portrayals 'of 
minority groups on the programs they present-, and to be more sensitive 
to the problems of sex and vioTence on televi-s4oa^. In at leastj one 
agreement a station promised not to broadcast any of 42 animated tele- 
vision programs because they were deemed "unauitabie for younger 
chil^en." The station, KTTV,^ also promisfd to^r a "caution to 
parents^" before broadcasting any program that mi^t be harmful to 



■^Specific mention of positions such as reporter, community 
affairs director, and editorial board member can be found in the KTAL 
Agreement at term^ 1 (see KCMC^ Inc., 19 F.C.C.2d 109, 121 (1969); the 
WJAS Agreement between Cecil Heftel...and Create, Inc., and Pittsburgh ^ 
Community Coalit^ion for Media Change, term 8 (1972); and in the\ Com- 
mitment of McGraw-Hill Broadcasting Company, Inc., term 24 (see kri/ne- 
Life Broadcasting and McGvcaO'-Iiill^ Inc., 33 F. C.G. 2d 1099 (1972)') . 
(Note: Some of the documents cited in this footnote and in follow- , 
ing footnotes are not readily available in any publicly distributed 
documents. To examine these documents, anyone may ask to see the 
^appropriate station file in the public reading room of the FCC in 
•Washington, D.C.) ^ 

^See Conmitment -of McGraw-Hill Broadcasting Company, Inc. , 
term 22 and 33 F.C.C.2d 1099 (1972).^ 



?See Appendix A, HIS. > 

4 r 

Los Angeles, Calitornia. 
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children. The agreement specified 81 programs that required such,.a 
warning. 

With the rise of format change complaints, agreements as to 
station ;formats have also become more common. The agreements gener- 
ally attempt to coiranit the . broadcaster to make a good- faith effort 

to maintain the availabiTity of a certaik format in a community. 

I 

Again, the greater the specificity and inflexibility of the agree- 
ment, the^ more likely Commission disapproval. ^ 

3. Program Production . Along with* complaints as to the types 
of programs that stations broadcast, 'citizen groups often feel that 
the lack of facilities and trained individuals in-lbcal communities 
limits the ability of broadcasters to obtain programming especially 
suited to local community needs. Thus, citizen groups often seek 
station support for .training' prbgrams and commitments for equipment 
and technical a^istance so that lodal. community groups can acquire 
Ihe ability to produce their own programming. Often stations agree 
to^ broadcast a certain percentage of the programs- produced by these 

3 ' • 

local groups. 

4. ^ Co'mmlinity Involvement in Station Policymaking . Citizens 
frequently coVplain of station insensitivity to the needs and problems 
of local communTties and that ascertainment procedures are insuffi- 
cient guarantees of station involvement. PurtTermore, citizens are 
aware of areas of station operation in which tAey desiirp to become 
involved but which cannot be effectively included in any agreement. 
Therefore, citizen groups often attem^T^t^gain some voice in ^ 
ongoing statio^policyrrtaking procedures. ' 



\ 



■^Commitmertt of Metromedia, Inc. (KTTV),' A-10, See Letter tov 
FTKcnk Lloyd, FCC 75-J028 (September 9, 1975), and pp, 120-125 bel&w. 

.^See the KTAL Agreement, terms J, 3, and 11, 19 I.CC. 2d 109, 
•121-122. " 

"^In an agreement reached with wfiX, a community-involvement 
program was adopted.* See pp. 125-132 below; WP'IX, Inc., FCC 75-.929 
(August 12, 1975); and the discussion of the Capital Cities Agree- 
ment, p. 4 5 abt)ve. ■ /• o • . 
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Citizen group participation may range from a pi^omise'by the sta 

tion to cot]iduct periodic interviews witli community leaders"'' to an 

[ '2 ^\ 

elaborate system of advisory councils • to actually grantlHg a seat 

" ' ■ 3 

to an outsider on the station's board of directors, 

5. Re imbur s emen t s , As previously mentioned, citizen grou^ 
at times attempt to be reimbursed by broadcasters for the expenses^ 
incurred in the course of prosecuting the petitions or competing 
applications. Citizen groups also attempt, to, recover the costs 
that may be incurre*^ a result of their 'providing advisory serv- 
ices to the broadcaster or as the result of their serving on various 
citizen committees.^* a 

Although these five areas cover most terms that can be found 
in_.citlz:m settleroents, broMcasJers^^^^ citizen groups at times 



may also" include terms that are not as widely used. These miscel- 

laneous terms often deal vlith rather innocuous subjects such as 

6 7 * 

radio talk shows and truthful ^advertisitjg. , Recently, however, 

a clause has been appearing in citizen agreements that is surfe tof 

draw attention from the Commission-'>^n arbitration clause. Under) 

the terms of an arbitration clause, the broadcaster and .citizen 



groups agree to submit any grievances or disputes over the execution 



"''Coifanitment of Metromedia (KTTV) , 3, See Letl^r to Frank 
Lloyd, F-dc 75-1028 (September 9, 1975), and pp. 120-125 below. 

Commitment of McGraw-Hill Broadcasting, terms 1-15. See' 
1^3 F.C.C.i^ 1099 (1972). ' ^ ' • ' 

^See WPIX, Inc., FCC 75-929 (August 12, 1975), and pp. 125-132 
below. 

4 * ' 

Cases* involving reimbursement are KCMCy Inc.y 35 F.C.|C,2d 240 
(1972); Office of Cormunication of United Church of Christ' v. FCC, 
465 F. 2d 519 (D.C. Cir. 1972); WPIX, Inc., FCC 75-929 (August 17, 
1975); In Re Application of'^ Triangle Publications ^ Inc.y and Capital 
Cities Broadcasting Corp., 28 F.C.C.2d 80 (1971); and Hefte I Broad- 
cos ting-Bos toriy Inc., 42 F.C.C.2d 1076 (1973). 

^See Docket 19518 discussed on pp. 42-43 above. 

See Draft Agreement between Northwestern Indiana Broadcasting 
Corp. (WLTH) and Gary Human Relations Commission, p, 6 (1973). 

See Agreement between Sheridaif Broadcasting C6rp. and Create, 
Inc . (WAMO), term 15 (W72) . <^ ' ^ 



-56- 



of an agreement an arbitrator and to abide by the ruling of that 

/ 

arbitrator. It seems that this clause is being inserted Jjy some 



citizen groups^^ in an attempt to circumivent Commissioxjkreview. Given 
the Commission's sensitivity to the problem of broadcaster responsi- 
bility and delegation, it seemVthat arbitration clauses that appear 
•to l)ind the broadcaster to the ju^^raefTt ,of a third party will be 
viewed as suspicioJOslyHsy^the Commission as are agreements that seem to 



bind the broadcaster to the judgments of a citizen group t 

9 

Capsule Summary * 

In 1966 citizen gro\ips gained the right of standing in the Com- 
mission's licensing Procedures as a result of the Court's decis^^n 
in VCC I. The first citizen settlement growing out of the petitlon- 
ing ppo^ess" iriw in Texarkana and also raised significant 
problems with regard to reimbursement arrangements between citizen 
groups and broadcasters. In the early days of settlements some 
sizable agreements were reached — most notably in the-'case of the 
Capital Cit'ies Transfer. Shortly thereafter, however, the Com- 
HBrSsief^-began to^express concern over the possibility that citizen 



settlements were coming to involve excessive delegations of authority 
from broadcasters to' citizen giroups., Cotomltmerits as to employment, 
programning, program, production, community involvement- in statipn 
policymaking, and reimbursement began appearing regularly In citizen 
agreements. The Commission did not have an explicitly stated policy 
toward citizen ^agreements, and as a result of its prolonged indeci- 
sion, a large backlog of upresolved petitions and settlements^ began 
to pile up at the Commission. 

STATiyriCS OF THE RENEWAL. PETITION TO DENY. AND AGREEMENT PROCESS \ 

An Application of the Caseload Change Theory . . 

Lawyers and economists have recently begun studying the processes 
of judicial administration and the incidence of litigation with the 



1 * '* ' 

For examples of arbitration claused, see WJAS agreement, 

terin 35, and D^ait WLTH Agreement, p. 4. 
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type of rigor previously applied to analyses of mote substantive 
provisions of the law. Out oT the'se studies has grown a theory of 
caseload change that ha^ great descriptive value for this examina- 
tion of the growth of the petition to deny and settlement process.^ 

The volume, of litigation over any subject can be related to 
two factors: the volume of the underlying activity and the predicta- 
bility of the associated, law. The volume of the underlying activity 
aqd the volume of litiga^tion are positively correlated, whereas the 
predictability of the law and the volume of as'so^ated litigation 
are inversely .correlated. Thus, if we concentrate on litigation 
associated with automobile driving, then, as more people take to tTie 
road the volume of auto litigation will increase; and as the law 

surrounding auto driving becomes more established, the volume of 

2 . 

auto litigation will decrease. 

In the case of petitioning and settlement, the underlying 
activity is almost any event that involves broadcasters, and for 
which the Coirinission allows citizen participation. For all practi- 
cal purposes this amounts' to license renewals, approval of transfers, 
and an occasional grant of a new channel. Since these activities 

have been increaslngn^ver time, they can be expected to account for 

"3 ' 

at least part' of the growth of the petitioning process. 



^In the discussion of the theory of caseload change, the report fol- 
lows the exposition of G. Casper and R. A. Posner, Study of the Supreme 
Court's Caseload," 3 Journal of Legal Studies 339, 346-349 (1974). 

2 

The increased relationship^between the certainty of the law 
and the volum%* of litigation can be ascribed to two factors: (1) as 
people become aware of the law, they engage in fewer "marginal** 
activities that -are eventually deemed illegal; and (2) as the proba- 
bilities associated with winning a case become more predictable, 
the chances of reaching an' out-of-court settlemei?^ increase . For 
an examination of^the latter point, see App. C. ^ 
1 ' 

From 1963 to 1973 the number of commercial television stations 
licensed Increased from 525 to 695; the nun^ber of commercial AM sta- 
tion increased fi^om 3,999 to 4,367; and the number of commercial 
.FM stations increased from 1,090 tb 2,412. Along with this growth 
in the number of licensed stat'ions has come an increase In the 
volume of renewal and trarTBfer applications * filed with the Com- 
^ mission. See ^39 FCC Annual Report (1973) . ' 

C9 • 
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But citizens did not have the legal right to enter licensing 
disputes^until 1966."^ And onc^ they gained that right there was 
practically no precedent availa^)le to them that could be used as 
a guide to prospective Commission decisions. Consequently, the 
law was not very predictable, and a certain amount of "exploratory 
litigation" could be expected until a body of precedent accumulated. 

Figure 2a demonstrates the general relationship between the 
volume of litigation, the volume of the underlying activity, and 
the certainty of the law. . When a right is first defined, at time 
zero, there is relatively great uncertainty as to the dutcome of 
particular cases. Thus there is a quick initial rise in the volume 
^ of litigation — this initial rise is exploratory litigation — and as 
experience and precedent accumulate, uncertainty declines and the 
level of litigation begins to track the underlying activity more 
closely. 

Figure 2b presents two measures of the volume of petitioning 
l^itigation — the number of petitions to deny actually filed and the 
number of stations against which the petitions were filed — and 
plots them against time. The number of petitions to deny seems 
to have first, increased and then declined, but the total number 
of stations facing petitions has risen steadily from 1969 to 1973. 
The difference in these two trends can "be explained in terms of 
economies of scale in petitioning. A single petition to deny can 
be addressed at more than one statipn. Since petitions often 
allege that a station has not responded to the nee^s and- desires 
of its community of- service once a pebitioning group has determined 
what it feels to be the needs and desires of the community, the 
marginal cost of demonstrating that an additional station has not 
• fulfilled those needs may be relatively small. Therefore, in 
terms of maximizing "returns** for petitioning energy (if returns 
are measured as the number of stations against which a petition 
Is filed), the ideal situation would be to file a single petition 
against all stations serving a given community. It seems that 



1 



See pp. 35-39 above. 
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NOTE: A similar illustration appears, 
' ii( G. Casper and R.A.Posner, "A 
Study of the Suprefme Courts Caseload," 
3 Journol of Legol Studies 339, 347 (1974) 




1969 1970 1971 1972-1977 
Fiscal year 

w 

SOURCE: Data for this graph werle drawn from 
information supplied by the FCC's Broadcast 
Bureau as reported in M, Kutler, f Citizen 
Participation In Broadcast Regulat/on: A Study 
of the L005I Agreement Process/ unpublished 
master V thesis, University yfennsylvannio 
(May I, 1974). 
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such a strategy was- applied by citizen groups who filed a market- 
petition against, 28 stations . serving Philadelphia.^ 

Because 0/ xhe economies of scale reflected in the number of 
stations defending against petitions, the number of petitions filed 
seems a more accurate measure of the volume of» petitioning activity. 
The 1969-1973 trend shows a steady increase in petitioning activity 
from only two petitions in 1969 to 68 in 1972, followed by a decline 
to 50 petitions in 1973. Although a decline, in ^e -number of 
petitions filed in .a single year is hardly conclusive proof that 
the petitioning activity graphed in Fig. 2b actually tracks th& 
hypothesized trend depicted in Fig. 2a, it is an initial indication 
that petitioning activity may be slacking off. 

There is, however, an additional factor operating in the 
petitioning process which is not explicitly accounted for in the 
caseload change theory, and which may lead to a prolonged growth in 
petitioning activity. An implied assumption of the caseload change 
theory is that potential parties are aware of their rights and that 
changes in the underlying activity and certainty of the law alone 
affect individuals' desires to vindicate their rights. In the case 
of petitioning activity, many citizen groups may still be relatively 
unaware of their rights to petition the Commission. The very right 
' to enter licensing proceedings is not yet ten yArS old, and the 
substantive law to be applied in such cases is yet younger, or in 
some cases even nonexistent. Therefore, a continuous process of 
education and information is taking place among citizen groups. 
New groups are forming, and older groups are still discovering new 
rights. As new parties discover legal rights — even if the under- 
' lying activity remains constant and even if a great deal of rele- 
vant precedent is generated by a small amount of initial litigation- 
the total amount of litigation may well increase with time. 



' ■ See Broadoasting 30 (August 7, 1972). The major complaint of 
the petition related to the employment practices of Philadelphia 
stations. Tlu^re the citizens group had to analyze the Philadelphia 
labor market only once and then compare each station's employment 
practices against the Philadelphia profile. 

73 ' 
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. Inciden.ce of Petitioning and License Revocation 

'To a broadcaster one of the critical questions radsed by the 
petitioning process- concerns the chances of being confroi^ted with 
/ a petition to deny. And once a broadcaster is confronted with a 
petition, he will want to know what the chances are of actually 
losing a license. ' ^ \^ 

The theory of caseload change, although related to these 
questions, is really unable to answer them fully because it 
focuses on the trend of litigation over time and doesn't specify ' 
the amount of litigation that can be expected at a given poibt 
in time. To answer these questions, data such as those contained 
* in Tabie 1 are required. 

Table 1 reveals that for the* 1971-1973 period, the chances of 
any given renewal application being subject to a petition to deny 
were less than 1 in 25, the chances of being designated for hearing^*" 
for any cause (regardless of whether a petition was filed) were 
about 1 in 200, and the chances of having a license renewal appli- 
cation denied were less than 1 in 600. 

According to Table 1, the FCC received 10,250 renewal appli- 
cations and granted 9,557 of them. Over the same three-year period, 
156 petitions to deny were, filed against 342 stations. Thus the 
probability of having a petition to; deny filed against any given 
renewal application was 3.34 percent, and the probability of 
actually having, a license renewed during this period was 93.24 per- 
cent. Fifty-six renewal applications were designated for hearing — 
0.55 percent of all renewal applications' filed-j-and only 16 renewal 
applications were denied~0.16 percent of all renewal applications 
/'"filed. ' . . ' 

The chances of facing a petition to deny seem to be very small, 
\ and the chances of being designated for hearing or of having a 
renewal denied *verge on the infinitesimal. 

Table 1 also generates a surprising estimate as to the proba- 
bllity of losing a license purely as a result^f a pet/lrtion to deny. 
The Commission must first designate a petition for he^^ring and go 
through its hearing process if it is to finally revok^ a license. 

74 ■ ' 
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Table 1 



BROADCAST LICENSE RENEWALS, PETITIONS TQ DENY, 
AND DESIGNATIONS FOR HEARING 



Activity Before 
the Commission 


Fiscal Year 


Three 

Year 

Totals 


1971 


1972 


1973 


Renewal applications filed * 


3,297 


3,254 


3,699 


10,250 


Renewals 'granted 


3,518 


3,113 


2,926 


. 9,557 


Petitions to deny filed 


38 


68 


50 


156^ 


Stations against which 
petitions were filed 


84 


108 


150 


342 


Petitions set for hearing 


1 


1 


0 . 


2 


Renewals set for hearing 


19 


2t 


17 ' 


56 


Renewals denied 


5 


4 


7 


16 



SOURCE t Hearings be'fore the Subcommittee on Cornmuniqations of the 
Committee on Commerce ^ United St:a,tes Senate, 93d Cong. 2cl Sess.% 
Part.!, Ser. No. 93-93, p. 352, "Statement of Charles M. Firestone." 



NOTE: Since a sfingle petition to deny may be addressed at more 
tha^ one station, the total number of stations subject to petition, 
is generally greater than the total fiumber of petitions filed. 
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Table 1 allows us to estimate the probability of a petition being 
designa^fe for hearing. Since only two petitions were designated, 
tliat probability is on the order of 0.02 of 1 percent. Table 1 also 
allows us to estimate the probability of having a license revoked 
once it is placed in hearing. If it is assumed that all licenses 
that were reyoked were first in hearing, then there are 16 chances 
in 56 of losing a license once it is placed in hearing. Thus the 
probability 6f losing a license, given that it is already in- hearing, 
is roughly 29 percent. Now i/ the probability of getting into a 
hearing as a result of a petition is multiplied by the probability 
of having a license revoked once it is already in hearing, the 
resulting estimate of the probability of a petition leading to a 
revocation is 0.0058 of 1 percent.^ 

But basing such calculations solely on the data in Table may 
well be'misleading. The FCC is noted for the delay involved in its 
proceedings, and many cases that began during the three-year period 
mapped in Table 1 were not resc/lved in tKat san^'^ihree-year "period. 



A petition to deny filed^in 12(72 may syiH be under consideration 

in 1975, and jnany of the renewg^s^^^&nled may have initially been 

filed long before 197l'. From 1970 to September 1^74 a total of 247 

petitions to deny were filed, but as of September 1974, only 116 ^ 

(46.96 percent) were resolved and 131 (53.04 percent) were still 
2 

pepcjing. More recent data indicate that as of July 1, 1975, the ' 



~ — — ^ ^ 

Applying this method of calculation also assumes that the two 
probabilities are independent, i.e., the Jact that a station's 
license was designated for hearing .following a petition to denjf 
has absolutely no influence on the chances of the hearing leading 
to a revocation. Since the Commission requires a fairly strong 
showing before it will designate a petition for hearihg, this 
assumption is probably not satisfied: a station designated for 
hearing as a result of a petition could well be wore likely to 
lose its license than a station designated for. hearing because of 
other factors. But even if a licensee who is designated for hear- 
ii^g as a result of a petition is twice as likely to have his . 
license revoked, the overall probability of petitioning leading 
to revocation is still only 0.0116 percent. ' 
2 

The data were supplied by the FCC and were reported in I.. Cross 
"Citizens Wifh Clout," TV Guide 31, 33 (March 8, 1975). 
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number of unresolved petitions to deny had grown to 158, and 248 
ions^ licenses were affected by these petitions. 
I Evidently the Commission is sitting on a large^acklog of 
petitions to deny, and there is no firm evidence indicating exactly 
how the Commission will rule on these petitions. An .examination of 
the 116 petitions resolved between 1970 and September 1974 indicates 
that 67 (57.76 percent) were unsuccessful, 48 (41.38 percent) were 
withdrawn;^ and. only one (0^86 percent) was able to get into hearing. 
Although it is tempting to extrapolate^ from these figures and &bn- 
elude that the Commission will resolve its backlog petitions in the 
same proportions, such a projection would be dangerous because the 
more complex the issues raised by a petition the more time the Com- 
mission will take in resolving that petition. Thus, the 116 resolved 
petitions probably raised simpler issues on the whole than the 158 
petitions presently pending at ^the ^Commission .\ 

The statist-i€s with regard to the disposition of the 116 peti- 

^ * 

tions between 1970 arid 1974 may, however, be useful in determining 

3 

the incidence of post-filing citizen settlements. Since a citizen 
settlement is generally accompanied by a withdrawal o£ a petition to 
deny, but since a petition may be withdrawn for a variety of reasons 
unrelated to settlement, it would stand to reason that the 48 with- 
drawn petitions approximate an upper bound for the number of post- 
filing settlements revoked during that period. Therefore^' it can 
be estimated that at most 19 percent of the petitions filed between 



W70 and 1974 were resolved by citizen settlements. 



Delay in the Licensing Process ^ 
Delay is an unfortunate fact of life in dealing with the* FCC. 
Broadcasters claifn that the delay caused by petitions*" to deny is. 
extremely costly, has a demoralizing effect on station staff, and 



' ^Data supplied by FCC staff, August 1975. 

.Data 'supplied by FCC as reported in Gross, op. citv 

^See pp. 31-35 above for the distinction between pre-ffiLing 
and post-filing settlements. 
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is a strain on community relations. From the citizens' po ^t > o C 
view, delay often means that they are trapped in limbo and uncertain 
of the state of their petitions . for long periods of time. 

Table ^2 provides recent data describing the delay involved in ^ 
the renewal process. As of June 1975, there were 1,828 license 
reTie\«lg^pending before the Commission, and 1,187 (or 64.93 percent) 
of etll pending renewals were pending for more thain 90 days. Since 
December 1973 the percentage of applications pending 90 days or more 
has ranged from a low of 51.74 percent in September 1974 to a high 
of 72.42 percent just three months later in December 1974. Thus the 
delay for June 1975 seems fairly typical of t^e- Commission ' s proceed- 
ings over the preceding year and a half. In ,Table 2 the Commission's 
own notes explaining fluctuations are revealing. In May 1974 an3 June 
1975 the Ci^mission noted ^the relationship bietween delay and the lack 
of articulate, substantive principles to be applied in renewal pro- 
ceedings. Both ambiguity in policies such as Equal Employment Oppor- 
tunity (EEO)*and "promise vs. performance" ami intricate review 
standards were cited as f^?tors causing additiSqal delay. In June 
1975 the Commission also noted that an increase irK the number of 
petitions to deny caused additional delays in CommiBsioi) proceedings. 

The, delays encoyntered by licensees subject Jto petitions to deny 
are more severe^ than those usually encountered by broadcasters . As 
of August 15, 1975, the Commission had readily available data as to 
the status of outstanding -petitions against 140 stations, df these 
140 stations, at least 116 (or 82.86 percent) were facing delays of 
90 day.^ or mOre in obtaining their licenses, whereas ^nly 64.93 per- 
cent of the total population of licensees faced delays greater than 
90 days. Table 3 indicates that the oldest petition as yet unresolved 
by the Commission ^tes from December 197.0 and that the average delay* 
for a license wlthr a petition outstanding is at least 16 months'.^ 



1 

Comments of the National Association of Broadcasters, In thr 
Matter of Agreement beU^een Broadcaat Licensees and the- Pul^licJj 
Docket 20495 (July 25, 1975), p. 3. 

For an analysis of some of the effects of indecision and delay 
on tbe decision whether to continue fighting a petition ar to refich 
a settlement. Bee App. C. * . 
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Table 2 

THE STATUS OF AM-FM-TV RENEWALS 











Pending 


Percent 








Total 


90 Days 


Pending 90 


I tern 


Receipts 


Disposals 


Pending 


or More 


Days or More 


Total for 1973 


3.^2 


3,661 


1,928^ 


1,241^ 


64.37^' 


Ly f H , January 




177 


I Q 11 

I I "J J 


1 1 7n 


DU • <J J 


^ FeEVuary 


136 


154 


1,915 


1,171 


61.15 


March 


330 


355 


1,890 


1,215 


64.29 


April 


168 


126 


1,932 


1,34? 


69.72 


May 


450 


335 


'2,047 


1,256 


61.36 / 


June 


163 


60 


2,150 


1,354 


62.98 


July! 


555 


487 


2,218 


1,234 


55.64 


AuVfs t • 


424 


228 


2,414 


1,271 


52.-65 


, oepcemDer 


9ft 7 




9 9AA 


1 1 A9 




October 


" 277 


89 ' 


2,384 


1,481 


62.12 


November 




516 


2,039 


1,372 


59.42 


December 




100 


2,074 


1,502 


■7 0 / 0 
■ 1 i. .Hi. ■ 


Jotal for 1974 


3,428 


1;282 


'NA 


NA 


NA 


1975 : January 


210 


246 


2,038 >/ 


1,426 


69.97 ' 


February 


219 


120 


2,137 


1-,416 


66.26 


March 


196 


365 


1,968 


1,298 


65.96 


April 


132 


, 124 


1,976 


'1,316 


■ 66.60 


' May' 


158 


.418 " 


1,716 


1,136 


66.20 


June 


259 


147 


1,828 


1,187 


64.93 


Total for first 










7 


half of 1975^ 


1,174 


r,420 


NA 


NA 


NA 



NA = Not applicableT ^ 1 

SOURCE; Federal Communications Commission, Office of the Exe/utlve^ 

\^\r lector ^FCC\M<xnaQement Data Notebook^ Washington, D.C. (1975), p. 9. 



^Measured sis of December 1973. 

COMMISSI^fN NOTES: In addition to main stations, applications^end- 
ing figures include auxiliary transmitters (AM-FM-TV), alternate main 
transmitters (AM-FM-JV), and subsidiary communications authority (FM 
only). Under FCC rules, separafe renewal' applications are required 
for each of the above transmitters. 

Mky 1974: May receipts exceed 1974 average monthly input by 150, 
causing ''under 90 days** category to increase 'substantially . It is 
expected that as Commission provides guidelines for policy issues 
.sJth as EEO ^nd ^'promise vs. performance'' ^ewer cases will be referred 
to Commission, thereby expediting renewals processing. 

June 1974: "Under 90 days" backlog has increased with receipt of 
renewal application^ from Texas stations. Texas contains 159 more 
broadcast stations than states (Kansas, Nebraska., and Oklahoma) sub- 
mitting appj-ications during previous ^renewal period. 



Notes, to Table 2 (continued) , , ' 

July 1974 : Deadline -for filing renewal applications, previously 
three months before expiration of license, has been'-xihanged to four 
months before expiration. As a result of this change, applications 
were received during the month for two distinct filing periods. Over- 
lap of filing periods has temporarily inflated backlog. 

August 1974: "Under 90 days" portion of backlog continues to 
increase as a result of the change in' deadline for filing renewal 
applications.- . ' ^ 

September 1974: Temporary increase of backlog due to overlap 
of fildng periods has^ subsided. 

October 1974: A task force of 6 attorneys has been assigned to 
renewals processing. Once attorneys complete training, significant 
reductions in backlog are expected. i 

Feb/Tuary 1975: Work during ^e month was focused on applications 
which had been deferred from previous months. While total backlog. ^ 
increased, the number of applications pending 90 days or more was 
reduced,. 

Juae 1975: Total of applications pending at end of June (1,82B) 
is 419 short of June 75 goal. Failjure to achieve) goal is attributed 
to: (1) the r^quiremer^ for greater in-dep^th analysis of station 
employment practices and affirmative action -^plan^jfifWhich, in turn, 
require a more in-depth analysis of the demographic characteristics 
of the areas in which stations are located, and (2) an increase in 
petitions to deny and competing applicants. 
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■ ' Table 3 
AGE OF UNRESOLVED PETITIONS TO DENY 



/ 



License Period 
for which Petitiqyi 
Was Initially Filed . 


Number of Stations Facing 
Unresolved Petitipns^ \ 
, as^of ^/15/75 \j 


1 " 

107^. 

ly / J : 


August, 1 


J - 






iJiine 1 


16 






AtAi 1 1 


3 








3 




J 

1 n "7 /i . 

19/^ : 


s 

December 1 


Jl 






L^cLt/Der J- 


8 


• 




V August 1^ 


. 10 






. June 1 


2 






Aprit 1 


6 






February 1 
t 


7 




1973 : 


December 1 


3 






October 1 


■ \ 






August I 


•'4 






June 1 \ 


5 






'April r 


' 6 






February 1 


1 








V ? 




1972: 


December 1 








October 1 








Augiist 1 


10 ' 






June 1 


.10 




197,0: 


December 1 


'■ ' 2 


* 


Total stations facing/out- 
' standing petitions j 


lAO • ' 





SOURCE: Federal Communications Commissioffi, Broadcast' Bureg^, 



August 1575. 
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Broad ca ster Reactlpiyto Petitioning -and Settlement' 

Broadcasters are understandably concerned over the growth of ^ 
petitioning and settlement, and many are becoming quite vocal in > 
expressing their displeasure with the entire process. Aside from / 
the additional cos<^and delay that a petition can force on a broad- 
caster, broadcast/ers claim thgre is a danger of the petition's 
being used as an instrument of extortion. Before an audience of . 
his colleagues, one broadcaster claimed that broadcasters as a 
group "hav^ allowed the benefits of our openness, of ^ur responsive- 
ness i to be frequently twisted by small, vocal minorities that may 

* 1 

or may not have the^good of the entire community at> heart." Follow- 



ing the Capital Cities transactic^i^^here were also* fears that a 
pattern had bee^^set, a fear that citizen group/f^'could foresee this 
as a harbinger, with pther stations being laj^fl siege to. for a lump * 
sum of money/' There was also s^uspH^lnsff^as to the circumstances 
surroandinc the transaction. How"^ much blackmail was involved can 
onjy be guessed %t, because "n^one will say these things outside 
of t^S^execu tive lunch. 

In a filing before the FCC, the National Xssociatlog^f Broad^ 
casters has claimed that: 



As the CoWnissix^n is* fully aware, mariy agreements are 
not alwayls the product of good faibh bargaining and 
public spirited motives. Too often a broadcaster 
moving the\ filing of an application for renewal or 
transfer ofyLicense eftp<iunters , f or the first •'time, 
individuals or groups which claim to "represent 
sizable portions" of the licensee's community of . 
service, fhe "public interest^ group thereupon 
mak6s demands ranging from ascer tainnient . . . to the 
ridiculous ... [and] A[ny] reluctance on the part of \ 
-the licensee to the above demands brings forth from 
the group threats of a Pe,tition to IKSny.3 



"^John Schneider , President of the CBS Broadcast Group , Address 
before the Georgia Association of Broadcasters, asj quoted in Gross, 
op^. cit ^ / ^ 

^Ibid. w ' * 

comments, of tbe. National Association of Broadcasters, Jn the 
Matter of Agreemerits between BroadoaSt Licensees and the Public, 
Docket 20495 (July 29, 1975), pp^f 2-3. 
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Tha -Storer Broadpasting, Company has been much more specific in ^ 
its claims of abuse. Storer claims that: (^^^^ 

, ' ■ ■ ' <■ 

(a) In one n^rket a "public relationsy firm offered to see that 
no petition to^^eny woqld be filed if the /firm wert^ retained 
■ , $2,000 per jnoxith:. 

(Jd) In anothef tiarket persons jftu sporting to .make demands oh 
behalf pf^i piarticular group were not in fact author i^ed 
■ to do^ ^j^o'i ^"•^ . . .. . ^ 

1. Xc) Finally Storer . (as well as many others) has several' times 
' ' ^ beeia. p,??^sented with ultimatums whiqh, if pccet^ed to, Would 



de^ega'te away its: licensee responsibility .\ This often 
^l^s^lts from competition between groups claiming to^ repre- 



..\/s^^t the same constituency and, in conseque.nceu seeking 
" 'impress that constituency rather than con^luct a 



^ .^kr. • ■ 1 
: /fi .^'dialogue . 

Stor^^^i" ^fe^ls that **unkisd'ip lined and irresponsible dialectics , have 



and ^ coercive bargaining situation . *V ' Th^^lfesults, accordir^g to 



combined with f lawed pr^cejdures to create unrealjl^ic expec'talti-ons, 

^ ' ^ Ing to ' 

Stoueir, have been a '^polariz-dng and, counter-p.rdductive. exerci>6€. 
directing the licensee's ef fort's' dnd resources-. from its primary 
public service efforts/* 

But not all* broadcaster reaction has beren negative, presi- 
dent of the broadcast division of Capital Cities made 'the following 
comment on citizen settlements and the programs * that tesult'from 
settlements : . > * . * 



^ t ... 

You^ can't judge these programs or. their effectiveness - . 

by the same' standards you would use* ^:o judge entertain- i . , 
ment ptograqis. .The very fact that mi#Dri^ie^ had the- ■■ i 

■ - • I :^ . ^ - V « ■.■ 

Comments O^^ Storer, Broadcasting Company In the :Matter of 
Agt^^m'^'-'^^ beii)een Broadcast Liaerisees and\the FubliQi 'Dfcfclcet 20495- 
(Jijly *25, 1975), pp;. 5r6 . A f . ' ^ ^ 

^^ibid,., p. 6: ' ^. \ , . 83 : I / ^ 
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opportunity to present their message from their view- 
point, that can't be judged in rating points. The 
input we received, the awareness, the sensitivity 
that all of us who participated received "can ' t be 
judged that way. - - * 

We would like to think that we made a contribution 
to the entire commutiity — to the minority connnunity, 
and the area we're licensed to. It's made us better 
broadcasters , and , f rankly , as we ' ve gone through 
these individual experiences hopefully it's made us 
better human beings.^ 

And NBC observed that it has 



\ entered into agreements with groups representing sub- 
stantial segments and interests in the community, and 
■believe[s] that those agreements have served salutary 
purposes. Discussions leading to those agreements 
have seemed to sharpen NBC's programming and opera- 
tional objectives in a manner consistent with both the 
.goals and objectives of community groups and the public 
interest; at the same time; they avoided .unnecessary 
proceedings at the Commission which would have directed 
the efforts of the parties as well as the Commission 
from other endeavors.^ 



Evidently there are two camps in the broadcasting community: 



those who fear the petitioning and settlement process and those who 
view it as a potentially constructive opportunity for improving 
community relations. Although sqme broadcasters are willing to 
defend their particular experiencessJ.n petitioning and settlement, 
the majority seem ready to condemn th^procedure and would like to 
see the- Commission restrict citizen participation in licensing as 
strictly as the courts will allow. 



Joseph , Dougherty , Pres.ident of' the Broadcast Division of 
Capital Cities, as quoted in Gross, op. cit., pp. 31, 34. ,, 
2 

\ V Comments of National Broadcasting Co;, Inc., In the Matter 
of Agreements between Broadcast Licensees and the Public^ Docket 
20495 (July 25, 1975), pp. 1--2 . • . ^ 

• •■ • • ■ • 
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Capsu le S ummary ^ . * 

The statistics. of the petitioning and settlement process indi- 
cate that broadcasters as a group face a low probability of being 
confronted with a petition to deny and a practicalvly infinitesimal 
probability of losing their licenses as a result of the petitioning 
process. The large backlog that has developed' in the Commission's 
review procedures seems to. have become a more significant cost factbr 
for broadcasters than has the probability of losing a license. While 
the backlog of petitions accumulated, broadcas^rs began voicing a 
broad concern over the inroads citizen groups, are making. in the li- 
censing process, • , . 
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IV. THE 1975 PROPOSED AGREEMENTS RULEMAKING 



By the time the Commission finally issued a Proposed Policy - 

Statement, the problem of citizen settlements had become relatively 

severe. 9roadcastets were calling for Commission action to protect :^ 
them from allegedly extortionist citizen group petitions and settle- ^ 
ment. Citizen groups were unsure of the legal status of many haW^ 
won agreements and of -tlje negotiating strategies they shou!#CP follow 
with broadcasters. The Commission itself was staring at a sizable 
backlog of petitions that had accumulated over years of indecision i 
* knd delay. In such an environmeijit it would be hard for the Commission 
tx) avoid addressing the problem raised by citizen settlements. f 

Drafts of possible Policy Statements we^e being prepared as ' 
early as Tebruary 1975,^ but strong differences of opinion among 
the Commission and staff put off a final decision for. four months. 
At one point the Commission seemed so^iyided that it was doubtful ^ 
whether any Policy Statement could be reached. The possibility of v 
issuing a Notice of Inquiry^ simply stating a series of policy issues 
and recfuesting comments — but offerinrg no direction to broadcasters 
or citizen groups — was - explored . ^ 

Months of internal disagreement finally came to an end when the.. . 
Commission adopted its Proposed Statement an<^ .Notice of Proposed Rule-.] — ^ 

'tnaking in the Matter of Agreements between Broadcast Licensees and the . . 

-xPublic (hereinafter the Propos)^d Agreeihents Rulemaking). The- Com- 
mission's vote was unanimous in approving the document. But with 
such a history of divisiveness , how cbuld the unanimous yote^e^ • 
explained? Had tJiFXaiiiSSlsslon finally reached a strong 'policy con- * , 

sensus aS to a difficult problem or. was there some other ratipn^ale 



for a. «aanimous -decision in such a controversial area? 



1 . 
Broadcasttng 15 (February 10, 1975).^ 

^Broadcasting 6 (February 24,. 1975). \^ \ 
•^Docket 20495^CC 75-633 )f^ne IQ, 1^75). 
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The explanation for the Connnission's unanimity in adopting the 
Proposed Agreements Rulemaking rests in the document's ambiguity. T 
document is vaguely phrased and allows for many potentially contra- ' 
dictory readings. A strong opponent of citizen, agreements who fears 
the danger of citizen extortion and seeks to protect broadcasters' 
control could vote for the document almost as readily as a strong- 
supporter of the constructive benefits resulting from citizen parti- 
cipation in broadcasting through the petitioning and settlement 
1 

process . / . 



MAJOR^I^PIC^ OF THE RULEMAKING . 

The uill text of the Proposed Agreements Rulemaking is set. out 
in App. A. Unfortunately, the Proposed Agreements Rulemaking is a 
poorly organized docomen't which skips from policy issue to j)olicy • 
issue with no ^pardnt design. If closely read, it seems that the 
Prnposed Agreement's- iRu'^emak4ng .actually deals with four major topic< 
that troubled the Commission in dealing with settlements: (1) the 
standards! for broadcaster ^esponsibil.tty , delegation, and accounta- 
bility; (2) ^he procedures to be followed by the Cdiranission in 
enforcing citizen settlements; (3) the procedures to be used by 
the Commission in deciding whether or not to review* agreements 
along with the strictness ch the, scrutiny to be applied in the 
event of review; and (4V tie conditions under which reimbursement ^ 
may be allowed, and the tfiireat of abuse of Commission process. 

Under each of theseimajor},topic headings the Propql5ed Agreements 

/ \ 2 

:\ulcmking seems to make a\ variety of points: ^ ^ ^ 

T ^ \ ' 

This did -in fact happen. Commissioner Uames H. Quello who 

pposes agreements and Cotrani^sioner Ben L* Ho(iks who supports _ 
agreements both issu6d cbncj/rring opinions when tjhe Proposed Agree- 
ments I^lcmaking was adopted. See pp. 78-7^ belc^w for an analysis 
'of the ir^ concurring opinions. 



^ and as reproduced in App. d 



^The II Citations ref^r' to paragraphs in the original document 
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Broadcaster Responsibility, Delegation, arid Accountability ; 

■ • • • • ' : \ ■ / 

1. 'The intimate Responsibility for Stati'on Operations Lies 
uithi the Broadcaster. • The ultimate responsi^lity for 

0 the planning, selection, and supervision of all matters 

broadcast must remain with the licensee and his standard 
^ of service must be the public interest . ^ A licensee can- 

not be hfeld accountable to essentially private interests-. 
IIH 4, 5, 6, 9, 10, 12, 15 

2. Broadcasters Have a Right to Enter into Private Agree- 
' ." rnents which Serve the Publtc Interest. A broadcaster 

has the discretion to sign private agreements, co^erning 
the programming and operation df his station in the 
public interest. II 5 
3; Licensees Have the Right .and Obligation to Modify Agree- 
ments in the Public Interest. Since a licensee cannot 
be inflexibly bound, by an agreement, he must be able to 
modify the agreement if a reasonable good faith juji^ent 
indicates the public interest would be served. 12(a), 
15 ■ ^ 

'4. The Broadcaster Has No Duty or Obligation to Enter into 
Agreements.' Although local discussion and dialogue is • 
to be encouraged, the dialogue need not result in formal 
undertakings by the broadcaster. II 7, ^ 



Enforcement (^-Settlements 

5. The Commission Will Construe Agreements in a Manner 
/ Fdvorable to their Implementation. Whenever a question 

of ambiguity or interpretation arises in a* citizen settle- 
ment, the Commission will construe the language of the 
settlement^so that it will be consistent with Commission 
policies ; The Commissi^Q^nptes , however , that sometimes 
• ; ^ when the terms^of an aJceement clearly run counter to. 
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Commission policy, it will reject the agreement."^ There 
are no inherent limits on the scope of permissible agree- 
ments.^ HH 8, 12(b), 16, 17 
6\ To the Extent an Agreement Sux*Pender8 Licensee Discretion 
It Has No Force or Effect, If an agreement entails an 
inflexible, binding obligation which runs afoul of the. 
requirement of licensee responsibility, the Commission 
wilj consider the agreement as having no force or effect. 
HH 10, 17 

7. Agreements Included in Renewal Applications Will Be 
Treated as Representations .to the Corrmissicn. ^ The agree- 

*^ment embodies^ representation^ to the/Commission and not 
\ a binding contract with the citizen group . A significant 
modification of the representation should be brought to 
• the /Commission's attention, ^nd the. Commission m^y inquire 
intA any modifications on its own motion.. H 12 (a-) 

8. An ^Agreement Should Not Be Viewed by the^Parties as Insula- 
Py^tion Against Future Challenge. Simply because a settlement 

y « has be^ signed, the .citizen group should not be considered 
. as having abandoned its right to petition. The-decJ^on to 
vfile must remain in the citizen's discretion. II 8 n. 1, 




Procedure and Strictness of Commission Scrutiny 



Agreements Must Be in Writing, and It Is PreferabJ^e that - ^ 
They Be Included in a Station ^s /Renewal Appliaatii^. The' 
Commission will not honor agreements and will ord^Tiarily 
ignore documents that represeiit negot?iations only leading - 



The Commission cites Twin States Broadcasting, Inc 
1091 (1973) for this proposition. . 

^But the Coii^ission does note that there are activities cleairly 
extraneous to it^ regulatory junctions and refers to the contribution 
arrangement note^ in Black Identity Association, FCC 71-378 (1971). 



up to the filing of a renewal application qr of an amend- 
ment to an application. HH 13, 14 

10. Xhe Cormrissiort' Will Not Act as a Local Mediator Nor Will 
It Draft an Inclusive Set of Regulations Defining Permis- 
sible Agreements. The Commission lacks the resources to 
monitor all aspects of the settlement procedure, and it. 
will iCot attempt to* certify groups as bargainers on behalf 
v of the public. H 11 

11% The Commission Does Not Expect Agreements to Be Filed with , 
the '^omrrission Unless 'They Are Part of an Application or 
Accompany a Complaint. Alt Agreements^ However^ Should be 
Deposited in a Station's Public Files. H 14 

Reimbursement and the Possibility of Abuse • 

12: ^^Good Faith'' on All Sides is a Key Assumption and a Claim' 
of Abuse of Process Will Be Examined by the Corrmission . 
The Commission recognizes the danger of groundless com- 
" plaints and upon a showing of reasonabjle caxise to believe - 
- that there has be^n an abuse of community dialogue, the 
' . . . Cemmission will consider appropriate action. HH 7, 15 



A selective reading of these 12 points can either give the 
impression that the Commission wants to restrict the agreement process 
or that .it wants to see the process expand. By emphasizing points 1, 
3, 4, 'and 6, the Proposed Agreements Rulemaking, seems to say that a 
broadcaster has an ultimate , nondelegable responsibility which cannot 
l^^Hl^mited by citizen, agreements , and any *agre,ement that does not 
allow for sufficient discretion or. unilateral modification by the 
broadcaster has no force or effect. On the*t)ther hand, by emphasizing 
points 2, 5, ^^P?and 8, the Proposed Agreements Rulemaking seems to say 
that a broadcaster may enter into an agreement that will b^, treated a^s 
a formal, binding ^epresentatlaj;i^^^to^the , Commission; that any ambigui- 
ties will b^ construed in favor of implementation of the ag^ement; \ 




a^d^^at even after the agreement is^ signed, the citizen group retains 
the right to file further petitions. 



THE.. CONCURRING OPI NIONS . ^ - . ' 

'■ ■ — ■ ^ «.«-<• 

^ Ev^dentiy^ when ijj comes to the Proposed Agveemen-is Fj^^mdLhingi 
policy is much more in the- eyes of the. 'beholder than in tji^ ruleijuaking 
of the Commission, Witness the concurring opinions of Commissioner 
Hooks and Quello, Their attitudes and convictions as to the merits 
and dangers of citizen agreement's are so' different that it ie often 
hard to believe- both are concurring to the same Proposed Agreements \ 

Rulemaking, " ^ ' ' . * .. ^ 

Commissioner yooks downplayed the potential for citizen agree- 
ments impiX^ing on ^licensee discretion. To Hooks , ci'tizen settlements 
testrict a license "no more than network or union employment contracts" 
. or than "the FCC ' s* programming dictates," Hooks would like to see- "the 
rules and policies finally adopted give the highest legitim^^ stature 
and wi'dest breadth permissible to- such agreement's," As to some of^he 
"tentative restrictions on allowa|>le items for agreements," Hooks 



r 

would. "like to see those. lifted ISk [the] final order" because they 
'appear ^to be unduly protective'v!pf broadcast interests,^ 



--Whereas Hooks would like to legitimatize agreementjfe, Quello 
woi^^ rather see the Commission tely on existing ascetfc ainment poli- 
^ cies and complaint piy)cedures as the "primary mechanism for citizen 
involvement, Quello also suggests that there be "no^ official ^fc^nowl- 
edgment of ^private agreements ,, ,except upon pomplaint that a licensee 
has abrogated his responsibility as a result of such agreemants," 
and that such Commission review "should be strictly limited fj^a 
determination as to whether there has beerf an abrogation of responsi- 
(^^^^b^lity ," Thus Quello urges the Commission not to. "conceri? itself 



^AgT%^ents betueen Broadcast Licensees and the^ Public (Com- 
missioner Hooks, concurring), FCC^75-633, p. 1 (Juiiq' 10, 1975), 

Ibid , , p.. 2 , . ' " 

' ■ ' » • * • 

Agreements Between' Broadcast Licence and the Publtq^ (Com- 
missioner Quello, concurring), FCC 75-633,'p. 1 -(June 10, 1975). ^ 
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with t^e existence or non-existence of any private agreement so long 




licensee meets his overall public responsibility ."^ Quello 



also observes that "ind^idual grdups that demand agreements are not 

ac(^ountable to the public, to this Commission nor even to the licen- 

' . . 2 
.sees with whom they ^itfegotia ted*' arid are therefore potentially dis- 
ruptive influences in \Ke broadcasting arid should be given lit>tle 
credence before the fconiniission . ^ . 

Thus at the outset At was clear that the Proposed Policy State- 
ment vas subject to (wo widely divergent interpretations. Hooks 
could vote for the statement, and see it leading to a larger role for 



citizen agreements in Commission policy; Quello could al'so vote fo 
the statement and see it leading (o a sharp limitation of the role 
of citizen agreements; and in doing so, both could point to .the Pvo- 
posed Agreements ■■Rulerrnking for supporr^^^^ 

BROADCASTER AND CITIZE^lf^ROUP RESPONSE ^ • 

~- C^^l ' ' . V 

When th^ Commi&^^ issued its* Proposed Agreements Eulenhking,^ 

it also Qialled foi< interested parties to file comments with tj^ Com- 
mission. With just a few exceptions, the comments filed by broad- 
ca^t^ers and citizen groups followed a predictable^attdrrt / 

Icasters emphasized those portions of the Proposed Agree- 
went A Rulemaking which seemed most threatening to broadcaster free- 
dom, anpVjatist likely tg stren"gthen the hand «of citizen groups. The • 
broadc^sters\consist§htly called on the Commission to -remove- any 
^qualifications on their .discretion^^ah^^ als© requested Commission 
actiodt to protect the;;n from p^tl^ threat k)f 'l^itizen blackmail. " In 
a fairly typical fJLling CBS /echoed Commissioner Quello: 



rV 




has certain basic reservations about the value of 
vata agreements ahd the Policy Statement, by insti- 
ionalizing the'^revi^w "of such agreements, ^ei^es 
to intensify our concerns. We believe there « * 
great d^l more to be gaine^ 



by .maintaining a ; 



2. 



V 
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continuinXdialogue with -the public and ascertaining- ^ 
community nVds and interests than can 'be ftrived from 
er\tering into. accords with fragmented segments of the 
community' "represented" by groups which 'Of ten appear 
only at license renewal time, CBS urges twi Commission 
to make no official acknowledgment of agreethents, first, 
because there' is no necessity for giving agreements such 
recognition, and second, because there wil-1 be sferious 
adverse repercussions^ In any event, we urge th6 Com- 
mission to' make unmistakably clear that it i^ not: the ^ 
purpose of the Policy Statement to regiment/or. insti- 
tutionalize the relationship between liceiisees and 
"citizen's groups" to^he detriment of more informal, 
on-going, good faith relationships,^ jK 

, Citizen gVoups emphasized the danger that the Purposed Agreements 
Rulemak^g would stifle effective public participation in broadcast 
re^lat*on\" A typical comment was that the "proposed statement 
reflects an over solicitous protectionism tow^rt licensees" and that 
the "i&mmisslon should recognize citizen agreements as a form of 
self-regulation."^ thei^ was a belief thatj'the Commission has mis- 
takenly char«c3rized.*. .citizen agreements as being potential instru- 
ments for usurping brpadcaster discretioi^"^ when no such threat really, 
-exists, -'and that broadcasters were hoping that the Commission weUld 
insulate them ;^rom a grpwing^ve of "biyjadcast consumerism." . 

AN ANALYSIS OF THS BROPOSEP' AGREEMENTS RULEMAKING ^ • 

When broadcasters, dnd citizen groups become involved in commut- 
ing on a proposed rulemaking, they assume the role of advocates, not 
objective analysts, and tailor their observations, as to best "serv^ 
their owli purposes. Thus neither side has an irv:entive to propose a 
"balanced" solution to the problem. Each side strives to influence 



^Comments of CBS, Inc., In the, Matter of AgreemeYita betwet 
hast Licensed and the Public, Docket 20^95, (July 2^, 1975), 

^ebmmentg of the P^bllc Interest Research\ Group et a'l.. In Jf^ 
Matter of AgreementB between Broadcast Licensees and the PubUc, 
-ticket 20495 -(July 25, 1975), p. 9^ , .-2^ f \^ 

^Comments of National Citizens Committee 'for 'broadcasting, Jn , 
the Matter of Agi^ements, between Broadcast Licensel^s and the PiibUc, . 
Docket ji)495 (July 25 ,' 1975) , R- 2^, ' ' 

" % ' : > 93 
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the Commission to adopt its own recommendations, and the task of 
steering a middle course falls on the Commission, 

It appears that an'*optimal pblicy for the Commi4|5ion should 
recognize/at least three factors: (1;:).^ the • value ^f a clear unam- 
biguous statement of dfcmmission policy — so that valuable broadcaster 
and citizfen group resources .ar^ not consumed divining .the Commission's 
true intent through protracted litigation in the Commission and in 
fhe courts; (2) the need to protect broadcasters from abuse of/ 
process and to prevent irresp^sible delegations of authority— so > • 
that broadcasters will not have to fear bad faith\^dealing, • threats 
of extortion, and a loss of control over their own stations; and \ 
(3) the value of effective citizen participation in^^^Sroadclast;, ^ 
licensing — so that licensees^d the Commission may behefit/from 
citizen groups' good faith^ttempts to J.mptove the qualitj^ of 
broadcast service . .But it is clear^hat there will be inevitable 
trade-offs between the need to prot>ect| broadcasters and^the frfeedom 
given to citizen ^roup^Jto enter into agreements, A policy too pro^ 
tective of Broadcasters'' interests would choke off effective citizen 
participati(jff7 ^^^^ ^ policy tob lax in controlling citizen participa-^ 
ion could leave ^broadcasters vulneMble to aljuse of process and lead . 



o problems with delegation of broadcaster responsibility 

Th^ problem of deciding on an optimkl poli^cy' ther<^ore raises 
difficult questions of degree: How much protection do^i^oadcasters * 
require? How much credence* should^ be given to citizen' agreements 
an^ participation? ^ And , how should the* Commission balanc^ the trade- 
off between legitimate broadcaster calls for protection and equally 
legitimate citizen desires for effective particip^ttion? These 
problems arise in each of the four m^or topic areas* treated by 
the Commission in the Fropo8e4 Agreements RuXermkin^i (1) broad- 
caster Epsppn|»4rbjLld|ty , delegation and accountability; (2) • e^iforce-^ 
ment of settlements; (3) Commission procedure and the strictness of 
its scrutiny; and (4) reimbursement and the possibility of abusg. 

This chapte'inof *the report examines Commission policy 'in each 
of these four areas as It reflected in t\\e^ Proposed Agreements 
Rulemaking and other /Commissior^^ac^lons. Within each area the ^ 

■ '94 
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Commission's policy is described and evaluated. In /each. of the four, 
areas, suggestions are presented as to^how the Commission mltftlT^!^ 
ret^ce ambiguity and inconsisterhiy in its own policy, increase its 
protection of legitimate broadcaster interests without signifiLcantly 
restricting citiaen participatiQtVr-emd improve citizens' abH^ty to 
play an effective role in broadcast licensing without threatening . 
legitimate broadcaster interests. Thus, the main -goal of /the analysi 
is to outlit\e procedures that stimulate responsible and effective 
citizen participation while protecting legitiniate broadcaster inter- 
ests.^ - ' , • 

STANDARDS FOR BROADCASTER RESPONSIBILJTY , . 
DELEGATI ON, AND ACCOUNTABILITY 

No other portion of the Proposed Agreements Rulemaking ^is as 
difficult to interpret as those sections treating broadcaster respon- 
^sibility. Ift"a7single paragyaph the Cbmmiss^n uses the terms 
"responsibility^," "delegation," affd "accountability" to describe 
^ubstantifij^ly the same principle V^sponsibility , " "delegation," 
and "accountability" are, however /"?ITI*t^eod^ concepts, and 

the Commission's overall approach in the Proposed Agreements Rule- . 
mahtna suf^rs becafuse of failure to adequately distinguish between 
these three '♦terms ^t^"^ 

It is entirely possible for a broadcaster to delegate large and 
significant an^unts of authority and yet remain fully responsibte 
and accountab]^e for his ^tation'^ operation*. Most any broadcaster 
delegates duties and responsibilities! to his employees and allowis^ 
them to make significant Operating decl^sions. Althp^h this urtdehi- 
ably constitutes delegation, it is not necessarily inflexible and 
irrespon^sible^elegation, nor does^it imply a lack of accounta- 
bility — the broadcaster remains fiablfe for his\ employees' actions. 
On the other hand, it fs of courafe possible for < broadcaster to 
delegate duties in an irre|ponsi6le fashion. But then the broad- 
caster remaiN^s a^coiwij^^ble to vLe Co&ission for the responsibility 
of his delegation and can be^ pehal^zed^ for his actions. : 



ed Agreements Ralemc^ing ?f^ee App.. A, 119. 



Proposed 
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I960 Report and . Statement of Policy Re: Commission En Banc 
V / Programming Inquiry, 20 R.R. 1901 (1960)^. . 

* \ National Broadcasting Co.- v. United States , 319 U.S. 190, . 



205-206 (194 3) . > ' 

A .^ibid. • .96 ' . > 



A more precise description of thd broadcaster's situation is 
that the ^broadcaster .must remain accountable for the responsibility 
^o^is de legations. To lump "delegation jV' "r^ponsibility," and 
"accountability" Vogether' serves only to confuse matters. Delega- 
tion per se is not the iss'ue: it is the- responsibility of the' * . . 
delegation which ^ at the heart of the matter. / » • 

Coipisider the relationship between a network aild an affiliate* 
When a broadcaster signs an affiliation agreement with a network, 
he delegates a certain amount of discretion over the content^^-of^ 
.his own programming. The Commission has noted that "in reality, 

the s tation licensee has little part in the .creation ; .production , 

1 ' s 

selection, anfl control of network program offering," Yet the Com- 
mission states that the broadcaster "has the# duty of determining 
what profec:ams shall be broadcast over his' station 's facilities, and *^ 
cannot lawfully, delegate this duty to' the tietwork."^ oin the/con- 
text of network affiliation, the Commission' has reconciled the 
realities ^^rcmuirii^g' delegati^ and^the responsibilities governing 
'delegation b)^ requiring the licensee not to "lawfull^y bind himself 
to accep^t'^ro grams in every case when he cannot ^'^ustain the burden 
of proci^ that he has a better' program. "^ The test in the Com- 
mission ' s eyes, is that a broadcaster is hot operating in th^f)ublic 
interest "if* he agrees to accept programs qn' any basis other than ^ 
* his own re/asonable decision that the programs/ axe satisfact6ry . " 
' ^ * - Thiis the Commission has ' in the past recognized ttiat broadcasters ' 

delegate significant amounts of responsibility. The Commission has 
\ not forbid^d^ \h^^^^eiegation;\^t1ier it has ou£lin6d standards to be ^ 

' applied ^or testing the r^spons^iij-ty of the delegations Why not 

« ^ apply the same standards of broao^^^er responsibility in the apea 
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of citizen settlements that are applj.ed to' commervial network ?t>n- - 
.tracts? Is there any reason to distinguish the test -for responsible 
delegation in» the business sphere* from a lest for responsible dele- 
gation in dealing with citizen groups? 

No doubt delegations arising in commercial contexts can be 
distinguished from delegations arising out ^of citizen settlements, . 
A delegation resulting from a commercial contraopt is the outgrowth.^ 
of a decision based on economic considerations largely, independent 
of Commission control, A delegation resulting firom a citizen agree-J 
men^^^is. the outgrowth, of a 4ecision based on legal and administrative 
consicierations almos't totally within the Commission's contrpl,^ But 
is this distinction' a valid *ground on which the Commission, can build 
two separate standards of broadcast^ responsibility: one standard 
for commercial contracts and one fpr vcitizen settlements? 

It/would seem not. As long as a citizen group is petitioning 
in good faith and not /abusing Commission process, the only pressure 
brought to bear on a broadcaster. Is pressure sanctioned by the Com- 
mi'ssion and deemed to be' in the public inrerest. This pressure is 
no less virtuous, legitimate or responsible than the pressure of 
legitimate economic forces which dictate cQunnercial decisions by 
broadcasters'*! To argue otherwi^se would be to undercut the Commis- 
sion's authority by arguing that the will of • the broadcaster in the 
marketplace, should be accorded' a special status which allows delega- 
tions that cannot be made as- a result of Commission regulation^ and 
procedures.' This is quite an untenable position. Consequently; 
whatever standards are applied in testing ^he legitimacy o.f broad- 
caster resporisibility and d6.1egation and the adequacy of accounta- 
bility in the commercial sphere should apply directly to citizen 
agreemejjts, A conscious double standard Is indefensible. 

Commercial contracts often contain clauses designed to over- 
come the Commission's concern over broadcaster delegation of author- 
ity. The National Association of Broadcasters ;cites the following 
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See App. C for an examination of th^ Commission-dominated • 
factors that influence parties to settle rather than litigate. 



language as . a typical "savings clause" in a coinn\prcial^ contract : 



Anything in this agreement to the contrary notwith-^y 
slsar^ding, ' it is understood and agreed that the licen- 
see Mtains ultimate amd complete authority , with 
re.spert -to all programming, employment , ^^and dther J 
operational policies 'and that the licensee may, and 
shall, change, alter, modify or delete dnySaf its 
undertakings herein When, in its judgment, the 
public interest requires.^ ; 



Since such^ a provision assuages the Commissipn in commercial 
contracts, a similar provision in citizen agreements ishould also 
overcome Commission concern p'yer^unaue delegation or inflexibility.^ 

In. cases where a citizen agreement does no't already contain sucTi* a 

• V ■ •■ . ■ • 

"savings clause," the Commission^may follow one, of three courses of 
action: (1) it may reject tfie , agreement ; (2) it. may stiggest to 
amend^the agreement on its own anotion and request the patties to 

agree to the amendment; or (3) it may simply inf6r that all agree- 

3' ' . * 

ments hav^ an appropriate "savings clause-" 

• '■ ■ .'^ 

Rather than reject an agreement; and cause concern, expense , ^fid 

delay for all parties -involved , or rely on a^.tacit ceint^rpretation 

of an agreement^-a reintefpretation which may not be clearly under-' 

stood by the citizen groups and broadcasters-r-the Commission should 

preferably suggest^b^t the parties agree to add a savings clause. 

to their agreement* If the parties agree to a savings clause 

drafted by the Commission, then there can be no cause for concern 

ovfer inflexible delegation of broadcaster responsil>ility. " Only if' 

a t:itizen group refus'es^to accept a savings clause similar to the 

one signed by networks and other commercial organizations might the 

Commission object to potentially inflexible delegations. • 



"^Comments ^ the National Association of Broadcasters',* In 

Matter of Agreements betweexi B7?oadcast Licensees and^'the Pid^lio 
-(Jojly 25, 1975), p. 8. . • . t 

• 2 * ' • V? 

•^As per Proposed Agreements Rulernaktng; see App .'^ A,' ' lIlOj ; 

As per Proposed Agreements Rulemakzngi' see App;M, JS.-. *; . 



, ■ ; ■„■..>> ■ ■ . -86- ■•' ■ ' . ' ■ ■■, ■ •. 

A^min}strai:lvBly/: this procedure should be easy and- inexpensl 
to administer . co^y. of -a Co^mnvlssion-draf-ted savings clause is f 
sent, to tiie citizen, grttups withdrawing their petition as well as^ ^ 
to the-br<)adGasters;Rar4:y tt> *the agreement: The. sayings clause''; ^ 
could btt- worded' so « as to make it clear that it supersedes all / » 
.othei:* unc^er standings, ' Once the document i^ signed and r^turne^ 
I to the Commi'ssib.n, it tould /be appended to the agreenten,t and made 
part of. th^^censee's renewal file* Mri fact,, the Commission/ m§y 
' find it expeditious to adopt a policy of requiring all parties to 
all citizen agreemervts to sign savings clauses* That^way thfe Com- 
mission could, ^en ^void the ' task, of reviewing agreement^ tp jdeter-*-^- . 
mine whether they rais^ the possibility of Hnflexibld delegatiorf^ • . 

J[f' the. Commission does not adopt a stand.ar^ savings clause but 
instead ^approves- certain types of clauses and \re'j*ects other clauses , 
then broadcasters, citizen groups, ancj tlyeir lawyers will eventually 
discover an appropriate' formula, for a' savings ^clause that^.will inyari-^ 
ably pass Commission review* The end resul-t would be substantively 
,the same as a Commission-draf ted , savings c|.ause « Hpwevers Without 
' an initial clear statfimetat c^- what 'the Comfaission requires in the 
form' of a^.savi-ngs clause, resources will bave to be devoted tp 
finding the^ appropriate clause, and some agreements may' be invalidatfed 
in the course cTf searching tor the appropriate clause. By providir^ 
a -standardized savings clause at the Otitset , /the. Coinmission could save 
broadcasters and citizen groups the . costs of searching for the appro- 
priate. 'formula and ^t the' same \tfime sav^ itself from the .task ^of 
reviewing a variety of savings dlauses in search of those that fit 
the Commission's mold. \ / 

It should be/ noted that , at "tte" same time the" Commission was con- 
sidering t\\e' FropoQed Agreements Rulemakings it als5 had bfefore it 
DockeC .19743, Inquivij into Subscvi^tion Agreement^ between Radio 
Broadcast Stations and^Musical Format Service Companies. That 
docket focuses on music format companies which supply radio stations 



^FCC 73-54(j| .(May;^ 1973). 
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with pre-packaged formats and reqi^e .their subscribing stations to 

sign /contracts which may "hindei:' inhibit the exercise of licensee 



di&q/reeion; and flexibility in mattdrs of the selection and presenta- 
* ' 1 - L ' 

tion. of non-musical projgrams." As' examples of potentially restric- 
^tive terms ;in. such a contract, the Commission notes the foltV^ing 
provisions: * I ' * 



(6) All discussion, talk, spbrts or special events , 
programs broadcast .will be of a public affairs 
or religious nature .v ! ' 

. . ' • '* ^ ' ■ ' 

(7) Stations': regular news programs will originate 
from non^network and non-oral sources which 
normally wiil: exclude thie use of "actuality" 
p^one-oi?'^ tape reports. Station- plans . to devote 
five (5) percent or less of the total time sta- 
tion's on the air to news programs. During ^he 
hours 8:00 A.M. tp igidnight, station plans to 
have one newscast each hour of . two (2) minutes 
duration or less.^ - 



These t^rms are much more specific than, mbst terms ^und in citizen 
agreements or network affiliation contracts. 

The issues raised in Docket^ 19743 as to the legitimacy of mufeic 
format contracts cannot be separ'ated from the, policy the Commission^ 
adopts as to* broadcaster delegation in citizen agreements. If the 
Commission allows such music format contracts when the^ contain 
appropriate savings clause^., then it must also allow citizen agree- 
ments modified by similar savings clauses. If the Commission even- 
tually decides to deny the .validity of music format contracts in 

♦ 

.spite of savings clauses, then the test applied by the Commission 
slK)uld"Be~identIcal to the test applied to determine the accepta- ~ 



bility o^ citizen settlements 



- 3 



1. 



^Ibid., p. , 
2 • * 
Ibid., Appendix, "Example of Restrictive Provisipns in Sub- 
scription Agreemenf between Broadcast. Licensee and Musical Format 
Company, " p. 1. ^ • ' 

* 3 ' , ? 
The Commission has- observed that music format contracts 'con- 
tain savings clauses that allow the station to make modification 
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- COMMISSION PROCEDU RES FOR ENFORCING 'XGREEWENTS ' ; • 

'■ ^ n — '■ '■ '• 1 

Whenever .an' agreBment is reviewed ^by t|ie Coiiinissioa, -i^ may be 

' accepted or rejected in-whole,; or in part! I But how will the Comjnis- 
* sipn decide which terpis to enforce? How will the Coiranissioh enforc"^^ 
\ 1 acceptable terms of agreements? How^ will the Commission* ttleat 

uria'cce'ptable terms? Should the Commission penalize broadcasters * 
for entering into irresponsible agreeipehts?| And how will t'he Com- 
mission treat citizen group pledges not to file petition to deny? 

The Proposed Agreements Rulemaking suggests .t)iat acceptable 
terms of agreements will be enforced as any promise made to the 
Commission and will be judged on the Commission's promise v^ . per- 
formance stanc^rd. Unacceptable agreements, which inflexi- 
^ bly bind the broadcaster, would. be treated as having no force or 

» effect. The only criterion distinguishing acceptable from unac- 
' . ' ' . fc ■ 

ceptabl^ terms, as .far as the Proposed Agreements Rulemakvng is 

concerned is whepher^n inflexible delegation has taken place. 
Is' this distinction, b^sed solely on a test of inflexibility, suf- 
ficient for purposes of enforcement? . ' 

A distinction based solely on a test of inflexibility seems ^: 
'to overlook the fact that agreements may conceivably contain terms 
which allow for great- broadcaster flexibility but at the same ^ime 
purport to bind the broadcaster to actions over which the Commission 
would not exert control on its own initiative. Consider, for 
example, an agreement that contains (1) an appropriate sayings 
clause; (2) a statement thSt the station will not broadcast vio- 
lent programming; and (3) a list of programs considered violent 

' ' 3 
which the station promises not to broadcast. The agreement as 



in programming if the "public interest concurrence and necessity, 
or the efficient operation of the station so require." Ibid., p. 1. 

'^Proposed Agreements Rulemaking; see App. A, 1112a. 

■^ibid., mo. 

.^This hypothetical agreement is similar to one actually " signed 

by- a Los Angeles television station, KTTV. See pp. 120-125 below 
for a diseussiori' of that agreement. 
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a whole does not* bind the broadcaster inflexibly because it cchitainfe 

# 

an appropriate savings clause Thus it would seem tha't the promise' 
vs. performance test should be nppli^ in enforcing the agreement^. 

But this rea'sohing leads to a contradiction. Section. 3^ 
'the Communications Act speci'f ically , and the First Amendment 
more gen£rally forbid censorship* over, broadcast medMr. The*/cIommis-\ 
s^-on itself .J)as attempted to avoid any charges that it^regi^ates 





the content of broadcast programming^ Thus the Commission /has 
stated its policy with regajrd to progra'mming in rather general 
t^rms and has not required specific programs to be shown ^ /o^ for- 
y.dden the broadcast of other programss Yet if this hypo^thetical " 
agreement is enforced on the Commission's promise vs. performknce 
standard, . then the Commission will be inquiring into the deelsdon 
to broadcast a specific program. The.riesult wpulk be that citizen 
group^, through suitably constructed* a^reeihents , could ^ittempt to 
exert control over broadcasters' prdgramming which the Commission 



. . ' ^ ^ 3 r ■ • ' 

itself would not exert., . ? . S 

,■■•*■ " ! ' 

To avoid this possibility, the Commission should distinguish 
terms that fall within the Commission's ambit from those that fall 
outside the Commission's Simbit. It could enforce th^ former by 
the appropriate promise vs. performance standard and , ignore the 
latter except ^s evidence of bad faith arises. 

The term within the Commission's ambit refers to -broadcaster 

activity qver which the Commission exerts some control independent 

of any citizen agreement; i.e., it is within the Commission's inde- 

l 

pendent jurisdiction. Thu^. agreements relating to equal employment 
opportunity, ,or to a general mix of news and public affair program- 
ming, fall within the Cotranission's ambit because the Commission will^ 
examine these factors regardless of the existeYice of a citizen agree-' 
ment. In these areas citizen groups cannot maneuver the Commission 



■^47 U.S.C. 326 (1972) . . ' 

Amendments to the Constitution of the United States, Article I, 
December 15, 1791- ^ ^ 

3 

An almost identical concern was voiced by the Commission in its 
review of the KTTV agreement. See pp. 120-125 -below. 



into a position of* enforcing a policy* for a third party which the 
Commission woii^ hot enforce, for itself. Thus application of a 
'promise vs. performance standard in enforcement* is appropriate^ 

The term "outside the Conimission'^s ambit" refers to activities 
that affeet broadcaster ^rformance in wayis not particularly subject' 
to Commission control'.' For exam{)le, the Copwnission does not rggu- 
late the broadcast of specific programs nor does it Regulate ttie 
color of carpets in news directors' offices; ainy agreement con- , 

cerning the broadcast of specific program^ 6r -the color of n^ws 

* . ' *^ ^ ' * ■ * , ■ • 

directors' carpets/ Would therefore fall oi^^t^ide th^e Coiranission s 

ambit. To^ these tertiis the Commission "Would not even agply its bwn 

^ •- . ' 

.promise vfe'. performance standatd fcecause it would then be ^crutiniz- 

,ing aspects of broadcaster behavior tKat it wquld not exa^mihe on 

its own initiative. , If the promise vs . »perf ormance standard «was 

applied, the Commission would then be in a position of attempting ' 

to enforce agreements over 'aspects of broadcasting in which the 

Commission either has no interest qr in which it fee^ls that it 

y ^ - ' • 

should not become involved. 

Although terms of agreements that fall out*side the Commission's 
ambit should npt be enforced un4er the promise vs .performance stand 
ard, they should not be entirely ignored. 'To. the extent that a 
broadcaster fajils to adhere to such terms because of bad faith and 
failure to demonstrate concenj^ for . the public interest, any breach 
of those termfc should be treated as a reflection on the broadcaster' 
character and suitabilrLty as a licensee. Thus a broadcaster who^ 
signs an agreement containing terms outside the Commission's ambit 
^ould not imperviously and wilifu-lly refuse to adhere to those terms 
simply, to spite the citizen group — to do so would constitute bad 
faith and reflect poorly on his character qualifications as a 
broadcaster . < * - . , 



The Commission could limit' it6 task in examining claims of bad 
faith by requiring, extrinsic evidence of bad faith or some 'egregious 
circumstances indicating bad faith. By raising or lowering the 
threshold level of evidence required to raise an issue of bad faith, 
the Cotranissron could regulate the extent to which it deals with • 
issues falling outside- the ^mbit of its revifew. • I , 
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Similarly, penalties for brqSdcasters who engage in/irresponaible, 
delegations intthe commercial sphere should be commiserate with the 

• penalties for. irresponsible delegations resulting . fyom citizen agree- 

• ments. . Unfortunately , the Commission's policy v/J:th regard to 
•t)romise vs : performance Snd penalties* for irresp^onsible delegatic 
are vaguely stated in all ^reas of policymalcing — not jusA-as they 
apply to citizen agreements. Therefore, although it icantbe ^rgued , 
that consistency should apply, a clear ref errant from whicTKa con- ^ 
sistent ^policy, can be drawn is hot available. ^ 

The issue of enforcement has, to this point,, been considered 
' only as it affects broadcasters. But in a typical agreement both 
broaclcasters and citizen grcmps make representations/ How will the 

Commission enforce citizen group representations made, as part of 

. ' \ 

ci-tizen Settlements? ' ^ « 

) 

The most common promise made by a, citizen group is that it ^ 
will withdraw its petition to' deny in return £or the broadcaster^ s 
agreement. The Proposed Agreements Rulemaking seems tfo imply 'that ^ 

there i.s some limit- on the extent to which a citizen group can l5e 

. . ' ■ • • • . 

^ held to a promise not to file a petition, but »the form^of ^^he restri;c- 
tion is vague. The Proposed Agreements Rulemaking says that neither 
licensees nor citizen-negotiators could justifiably rely on an^ pro- 
vision of an'dgreement which purports to preclude the filirig of a 

' 2 < 
petition to deny." The Commission notes that a broadcaster's sign-- 

ing an agr&crtyent mighty "obviate any desire on the part of/citizens 

. %o file al petitiou," but that such a decision jnust be left to the 

^ 3 } 

discretion of the citizens involved. "Taken at face value, the Com- 
mission seems to be implying that it would ^gfve as much considei;ation 



The Rrbposed Agreements Rulemaking^ 'iil5, n. 5,- notes that 
'Hn cases whefe^the licensee improperly has abdicated its responsi- 
bility, it will be our ob.ligation to consider the licensee's con- 
tinued fitness to* serve ^s a public trustee." See App . A. ^ 

2 ' " 

Proposed Agreements Rulemaking; see App. A, 'ni5. 

" "^ibid. • ^ ; 
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to a petition filed by a citizen group the day after it reached an 
agreement with a broadcaster as- it would to a petition filed against 
a station that ha^ no agreement with the citl^zen group. If , this is 
the Commission's intent, then ther^ would be little incentive for a ^ 
fcfoadcastef to sigrf an agreement: ne receives no consideration from 
the citizen group because a new petition may be filed the next 
morning. * - 

Furthei^nore, once a petition is filed, and once an issue is 
brought to the Commission's attention, the Commission may deci'de to 
pursue the mat,ter on its own motion regardless, of the participation^ 
of citizen groups/ Thus even the mpst well-intentioned citizen group 
may not truly be able to guarantee effective consideration in return 
for a broadcaster's participation in a citizen settlement, Alterna- 
. tively, once an agreement is signed, a totally independent citizei 
grout) may .file a new petition^ against the same broadcaster. The nAw 
petition may restate many of the objections originally voiced h(y the 
citizen group that settled with the broadcaster^, but the ne>w citizen -^^ 
group may clkiin that it is not bound by the t^rms of -the first group's 
settlement. , ^ 

It is evidently very difficult to insulate a -broadcaster from 
the petitioning process without either limiting the Commission's own 
power of review or potentially imposing severe restrictions on sepa- 
rate citizen groups' right 'to file petitions. 

' It seems .the best the 'Commission can-do to protect -broadcasters 
•f rom ^redundant petitioning is to restrict the opportunity for a 
citizen group which is party to ^n agreement from filing' a petition 
that restates material previously contained in a petition that was 
withdrawn as part of a settlement; unless, of course, there is some 
Indication of a breach' on the broadcaster's part. Although the filin 
caimo^ be forbidden, the Commission can^ state that it will not treat 
tAxese petitions as seriously as -othe^ matters coming before it. The 

4 



citize^i group should be allowed to file a new petition based 00 
original material, nat addressed by the^ agreement , just as it may 
file a new petition' based on -allegea breaches of an agreeineiit. 
But once an agreemeftt is signed*, .the Commission could^, recognize 
the responsibilities that exist*' on both sides and allow broad- 
casters as well aJs' citizen' groups the benefit of their, bargain. 
FurtfTermore, If the Commission finds that a^itizen agreement sub- 
.stantially dispose* of issues raised in a petition to deny, theit 
the Commission may wish ,to accept that ^igreement as dispositive of 
^ similar issues raised in future petitions by independent citizen 
- groups. ^ ' 

COMMISSION SCRUTINY AND REVIEW ' \ • 

To this point, nothing has been said about the procedures the 

^ Commission might follow in scrutinizing agreements . With over two 

hur\dred petitions to deny outstanding aad with each 'one of those 

petitions a candidate for settlement, the task of reviewing settle- 

ments term by term and '<ilause by clayse could easily mushroom into , 

a sizable regulatory effort. Furthermore, a policy of strict 

scrutiny opens the Commission to the role of "a local mediato.r, 

• ^ . ' vl 

resolving* dif ferences and recommen(Jing agreements," which the Com- 
mission wants desperately to avoid. 

One approa^ch would be to accept all settlements at face vaLue 
and apply the policy statement , only, if a party claims there has i)een 
a breach of the agreement. Such a retrospective approach would avoid 
interpreting g.11 agreements and concentrate only on ones that cause 
difficulty between the parties. 

There -are variety of reasons "why this approach could lead to 

^ difficulties. JEn the first^place, it would permit agreements in 

violation of Commission policy as long as no disputes arose between 

the parties. Secondly, it would rwDt be surprising to find that mis- 

understandings as to the nature of the duties and obligations arising 
■\ • 

from citizen settlements would be a major cause of disputes.. Thus 



'^Vvo^osed Agveements Ihilemaking; see App.. A, nil.' 
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the Goinnlssion' would find itself in the unfortunate pesitioji of 
me'dfating disputes that could have^' been avoided had Commission 
HjpUcles been clearly • understood* ar the outset/ 

C(5nsequ^ntly, some degree of Colnmission scrutiny or involve- 
ment seems desirable. The problem is to structure the involvement 
so -that -tl^e' Commission can avoid a careful exegesis, of all agreements, 
yet TCmaln reasonably certain that it^is not alloying Commission pplicy 



V 



^ ■' .' to^>e. yiolat^d, 



• W .has aljfeady been suggestied that the Commission adopt a 
standard ' "jsavln^&-^ a:tt6e" outlining the Commission's stance as to 
delegation of broadcaster respoasi'bilities and tl^t a copy of . the 
saving*s clause-be sgipt, to all parties .to an>.tigreement for confi|rma- 
tion that* CommissioiT policy will supersede any contradictjory pro- ^ 
visions of the agreement, efficient review pglicy lij^ght be t^ . 

expand the savings clause so that* it also- contains statements'' of \" 
Corainission polipy,with regatd to the enforcement 'of agreements 
through the promise vs. performance criterion^ the Commission's 
policy toward agreements outside its air^^it^ the'citizen group's 
ability to f ile ^further petitions tt) deny against the same^road- 

• : - # ■ ^ . ■ 

caster during the license period in question, atid any ^e^er caveats* 

. <^ ■ • ■ '■ ■ 

or qualifications the Commission feels necessary. Again this utidA-^ 

standing would specifically supersede all contradictory provisions 
in the agreement. - When &n, agreement ia filed, a cOpy of the notice » 
would be sent to all parties. The parties woi^ld .then specif ically \ 
aM irm. that they understand Commission policies as the'y relate to ;^ 
^their agreement. If the parties have any questions as to th^ appli-\^ 
cation of' Commission policies to their agreement, thei^these ques- 
tions may be raise'd before the Commission, Once the uffder standings ; 
is signed and returned to the Commission, the Comm;lssion may discuss 
thoseVparts ,of th^ petition resolved by the agreemen#. • >^ 

By followiag such a procedure, all parties to an agreement will / 
be given effective notice as to Commission policy, and the Commission 
need ijiot review e^ch and every^ term "of the agreement for potential > 
violation of Commission policy. Only wheq a party raises a specific 



' • ^ r 



question as tfo^the ititerpretation of a provision of the agreement, 
or when a breach is claimed, will the Commission's staff have t|D 
engage Jin a careful review of th^ agreement. As to all other pok*- 
tions of the agreement, the Commission' can then presume that its 
policies ^re not being violated. - ^ . 



PROBLEM OFj^LEVE^GE AND THE POTENTIAI, FOR 
ABUSE IN PETITIONI>^G AND SETTXEMENT / 



Broadcasters often complain they are at the mercy of citizen 

groups^ beoause a ^itizen group cai\ forpe a broadcaster to expend 

large sums defending a license against a petition to dfeny% whereas 

filing a petition is relatively inexpensive to the citizen group/. 

Xhe alleged ability' of ,ci^zen groups to force large broadcaster 

expenditures as a result of a small citizen group expenditure gives 

the groups a form of financial leverage in dealing with broadcasters 

Either-^ the broadcaster settles, or he re sLgns himself to a long, 

* ^ 1 - . * 

•expensive legal battle. 

Furthermore, a citizen group can utilize this l^everage without 
actually going through the process of petit-loning . Broadcasters 
claim that a citizen group need only threaten to fil$ a petition to 
deny in order to mount ^ crecfible threat and imWediately gain a 
strong bargaining position. The threat of a petition alone may be 
sufficient to convince the broadcaster to "^fentfer into an agreement 
with the citizen group.. 

To the extent citizfem group leverage exists it springs from 
two sources: (1) the possibility that the petitibn wi41 succeed, 
consequently forcing the broadcastet: to lose his license and (2) 
the* ability to force the broadcaster into l^ge legal expenditures 
in attempts-'-successf ul or not--rto save his licisnse. 

Historically the Commission has been loath. to revoke broad- , 
casters' licenses. From 1934 to 1973 the Commission has reviewed 
tens of thousands' of licenses, but "only sixty-fiye have, been 



^Fbr a more complete treatment of many of the is^es raised 
in this sectiofi, see App.* C. 



revoked,^ Unles3 the Commission' s behavior phanged drastically,^ 
the probability of lic^jpJLe revocation as a result df petition "is- 

'minute and thus is (?nly -a, small component pf the ieverage^^pja^;^ - 
citizen groups cap^ ejCert over broadcasters • ^ - 

Therefore /a cit^izen group,' s leverage must stem largely f^om >^ 

^its Ability to credibly t-hreat.en substantial^legal fee^and costly 
delays. Unfortunatej-y , a variety of factprs make it difficult to , 
obtain objective 'datA regard:^g the cost of litigating before the . 
FCO There ^re thre^ possible data sources—attorneys, broadcaster^, 
an<f citizen grotips— And- there are severe problems in collecting^.data 
• from each. Attorneys have a confidenti^lv rel^ti-bnship with their, 
clients and are relu^^tant to part with billing data. Broadcasters 
are of ten confused :0t^ uncertain ds to. the amowit of their legal 
bills and the purposes for which- they were incurred. Furthermore, 
broadcasters have a Strong incentive to bias their expenditure reports 
upward so as to create the impression that' citizen groups have greater 
leverage than is actually the cas'e. Citizen groups, on the other 
hand, have an l^enttve to overstate their costs so that their lever- 
age will seem small^^r • '/Also, . citizen groups are often the recipients- 
of pro-bono legal advice and can make \is6 of fpundatlofl-supported 
legal aid firms Bath these factors reduce the ou^-rof -pocket cost 
of filing a petition to deny, while leaving the real cost of filing 
a petition unchanged. Thus the value of free service given to a 
citizen group filing a petition to deny would have to be imputed 
In order to obtain i;he actual resource cost and not just the out- 
of-pocket cost of filing a petition. 

' . In spite of th^se real difficulties, it is nevertheless possible 
to obtain some reaac?nable estimates of the cost of litigating before 
the Commission, • 

Table A lists Estimates of l^gal costs that have ^appeared in 
•the general and .academic press, Spme of these estimates were made - 



■*-39 FCC Annual Report 222 (1973), 

^See pp. 61h6A above for more detailed estimates of the proba- 
bility of license revocations resulting from petitions- to deny. 
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Table 4 

/ 

THE COST OF LITIGATING BEFORE THE FCC: 
ESTIMATES APPEARING' IN THE PRESS 



Source 



Amount 



Descrlptiorv 



Broadcasting ^ 
June 16, 1975, 
p. 36 



.$ 150,000 



Settlement between KRON-TV and 
former employees tovering j 
expenses of petitioning from 
1968 to 1975. License was 
designated for hearing in 1969, 
and in 1973 the FCC affirmed 
the Administrative Law Judge's 
decision in tmor of the 
station. 



Wall Street Journal^ 
January 2, 1975, 
p. 1 



500,000 



"A station may forced to 
spend up to $500,000 in legal 
fees to defend itself before 
the FCC (the petitioners 
usually get free legal aid 
from public interest law firms) 



New York Times , 
August 20, 1975 



Wall Street Journal ^ 
July 11, 1975 

Jhld. 

New "York Times , 
September 8, 1975 
p. 55 



120,000 

100,000 
500,000 
200,000 



Estimate of cost to two peti'- 
tioners and one license chal- 
lenger in opposing WNCN's 
switch to classical music. • 

Minimal estimate of cost to 
WNCN of defending its license 

Maximal cost to WNCN if case 
had gone to hearing. 

William F. Buckley's estimate 
of WNCN's actual leg^l costs. 



New York Times y 
April 1, 1975 



1,50b, 000 



Estimate of Leavltt J. Pope, 
WPIX executive, of WPIX's 
expenditures in diefending 
against a licence challenge. 
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Table 4 — (continued) 



Source 



Hearings Before the 
Committee on Com-^^ 
muni cations of the 
Committee on Com-- 
meraey 93d Cong. , 
2d Sess. , Part 1^ 
p.. 324'. 

Testimony of Richard 
J . S t2f ke s , ^ Execu t ive 
Vice President of . 

Washington Star 
Station Group 



E. Gellhom, ^'Public 
Participation in 
Administrative Pro- 
ceedings,'* 81 Yale 
Journal of Lau^ 359, 
394 (1972) 



Comment, ^'Public 
Participation in 
Administrative 
Proceedings," 120 

UniDcrnity of 
Pennr>ijLv(mia Lai) 
Review 1, 101 y 771 
n. 466 (1972) 



Amount 



$ 200,000 



^00,000 



l,j0OO,OOO 



Description 



100,000 



350,000 
400,000 



Cost to WMAL to prepare one set 
of license applications that was 
subject to a petition to deny. 

1 



Cost to ^lAL of proceeding *'full 
route through the' courts," 

"iotal cost'of license litigation 
to.i^^j from 1969 to 1974.^ . 



Minimal cost. of a major licensing 
contest, before the FCC. 



Cost of a full-scale rfenewal 
hearing. ^ 



in 
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by parties to a dispute; therefore, they, may be biased. However, a 
series of informal interviews with other parties involved In some of 
the cases revealed that the estimates were by and large accurate 
thu*s they were incliided in the table. As shown by the estimates in' 
Table '4, it |s not difficult for a citizen-broadcaster controversy 
to generate- legal fees greater than $100,000* At the upper extreme^" 
an especially intiticate challenge and defense may force a^ broadcaster 
into expenditures in the area of $1.5 million. 

*Other sources of information as to legal fees are the -reim- 
bursement arrangements listed in Table 5 . Most, of the data in 
table 4 ' pertain- to '^the cost of defending a license — not of ch^l- . / 
lenging one. By contrast. Table 5 describes costs in'curred by nonr 
incumbent broadcasters. Unfortunately, only one reimbursement 
request in Table 5 wasi in. the context of 'a petition to deny. That 
occurred .in the precedent-setting KQMC case. The rest were made x 
to unsuccessful competing applicants, j Since petitions to deny are • 
almost; certainly cheaper to prosecute than a competing application 
and since the amount of the reimbursement proposed seems closely 
related to the stage the litigation had reached, it is hard to "draw 
any firm generalizations as to the cost of petitiorlihg . Perh^DS all 
that can be said is thjat it is^ossible for significant sums, to be 
spent in petitioning and challenging, but tfie amount spent in defend- 
ing a license is generally larger. .* ^ 

By c:ojnbining the data in Tables 4 and 5, \t is, however , possible 

to generate precise .esrj.mates of the levera-ge in the WNCN and WPIX 
1 > 

controversies. In the WNCN case the citizen groups , spent toughly 
$120,000, and WNCN spent about $2(3iO,000. The ratio of expenditures, 
or leverage, was 1.67 to 1: for eivery d^ollar spent by the citizens, 
*the incumbent ispent-^Sl .67 . According to Tables A and 5, in the WPIX / 
case the challenger'^ expenditures amounted to $310,886 and. broad- / 
caster expenditures Were $1,500,000. The ratio of expenditures j arid 
thus the leverage w£ls on tiie order of 5 to^l. 



^Both these cases are discussed in . greater det^ail on pp. .]^^ 
137 below. ' • . 7 
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Table 5 " . 

»• ' . 

THE COST OF LITIGATING BEFORE THE FCC:, 
RECENT REIMBURSEMENT. REQUESTS 
BEFORE THE COMMISSION 



Source * 


Amount 


1 "~ 

Description 


Office of Cormuni- 
cations of United 
Church of Christ 
V. FCC, 465. F.2d 
519, 521 (1972) 
[KCMC] 


~$J.5,137.11 


Cost incurred by the United 
Church of Christ in aiding 
Texarkana citizen groups in 
filing a petition to deny and 

-fn 1-(f-(a;5fincy throuffh the CottH 

mission and courts. 


WPIX\ FC6 75-929 
(August 12, 1975) 


310,885.81 


■■ : -| • 

Expenses incurred by the Forum 
in challenging the license of 
wPTY—TU -fn Nptj York An initial 
decision had been issued prior 
to the settlement. 


Post-^Newsweek Sta-^ 
tionSf 26 F;C.C.2d ^ 
982 (197(1^) 


63,500.00 


. Cost to challenger of processing 

"I r» rtmT^ o f" 4 « o ■ a nn T 1 r* t" 1 OTl iin tO 

a comp.euxng ci^^xxi-a.i.xv<rii 
the point of a comparative' 
hearing. 


(ireensboro Tele-- 

iWa^'nrj Cn ^7 . FCC 

502 F.2d 474 (D.C, 
at. 1974) 


44,195.00 


Cost of preparing a coTppeting/ 
application for a TV license 
prior to the hearing stage. 


Prairieland Broad- 
casters y FCC 75M- 
492 (1975) 


8,400.00 


Legitimate and prudent expenises 
in preparing a competing TV 
license application. Applica- 
tion withdrawn prior to hearing. 

T 


Thunder Bay Broad- 
casting Corp. , 
FCC 74-782 (1974) 


6,992.82 


Expenses claimed for preparation 
of a competing application. 
Application withdrawn prior to 
1 hearing. 



/ 
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There is a sigtiiftQant difference between a leverage of 1,67 
to 1 anrd one of 5 to 1, but with only two observations it is impos- 
sible to, determftie whether the WNCN or WPIX leverage ratio is more 
typical, or whether both are wide of the mark. Again, all that can 
be safely said is that citizen groups can exert leverage, but its 
degree is uncertain* 

Another source of data as' to legal fees is a surv^ con- 
ducted in 1973 by ,the National Association of Broadcasters. The 
NAB study polled 97 licensees who were subjected to petitions ito 
deny and 22 licensees who were subject to competing applications. 
Forty-seven of the petitioned licenses and nine of the challenged 
licensees responded ifo the questionnaire. The questionnaire-, which 
is reproduced as App • D, requested five pieces of information: 
(1) the number of additional hours of dabor spent responding to the 
filing; (2) the additional but-of-pocket cost caused by the filing; 
(3) whether the challenge was resolved or not; and for all challenges 
or petitions that were not resolved as of the date of the survey, 
(3a) the additional hours of labor, and (3b) the additional out-of- 
pocket expenses expected to be incurred as a result of the peti- 
tion, ^ ' ^> % 

Figure 3 depicts -the distribution of responses to questions 1, >• 
2, 3b, and 3c for the 47^icen8ee8 who> were subject to petitions to 
deny and who responded to. the questionnaire. The respondents were 
almost equally divided between those who had already rjesolved their 
petitions (23 respondents) and those vho still had unresolved 
petitions outstanding (24 respondents) • On the average^ the sta- 
tions spent 443 hours of personnel time and $11,539 in out-of-pocket 
expenses in either l^esolving their petitipns or in defending as yet 
unresolved petitions. Bie maximum^umber * of hours spent was 4,000, and 
the maximum expenditure was $50,000. Among those stations facing 
unresolved petitions it was estilramti that an average of 618 hours 
of personnel time and $15,800 in ouV-of-pocket expenses were yet to 
be incurred. At the maximum, stations expected that it would take 
another 2,160 hours and ''$65 ,000 to resolve outstanding' petitions . 
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Per sonnel \oui s spent /espond ing to the pet-ition (Q-l)* 



Less than 100 ' 
100-199 
200-499, 
, 500-999 
1 ,000 or more 



~i 1 1 — ~n r 



■~i 1 \ r~, — r: — i 1 1 i i 

0 1 2 3 4 5 6 7 8> 9 10 11 12 13M4 15 16 
Number of stations ' 



Out-o*f-pocket expenses incurred rissponding to the petitic^n (Q.2) 

T 

Less tTian $1000 
$1000^-4999 
$5000-9999 
ilO, 000-19,-999 
$20/000 or more 



1 , I 1 r-ri ! r 



-r^n 1 r — I 



0 1 2 3 4 5 6 7 . 8 9- 10 11 12 13 



Expected additional expenditure of personnel .hours, if petition'is not settled (Q.3b) 

» m 



Less than 100 
100-199 
200-499 
500-999 
1 ,000 or rtDore 



NOTE : See App. D for a 
of the questionaire. 



—I r^^ — I T" 

0 12 3 4 5 



^^P" Expected .additional out- of- pocket, exposes if petition is not settled (Q ,3c) 



Less than $1000 
$1000-4999 
$5000-9999^ , 
$10,000-19,999 
S20,000 or more 



1 1 1 1 i 1^ 

0 12 3 4 5 6 7 



(Source:, National Association of Broodcasters) 



Fig. 3 — Results of the NAB survey 
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When expected costs are added to already incurred costs for 
^Stations still defending against petitions, ^he total expected out- 
lay in terms of station personnel time is 865 hours and $28,6l^6 in 
out-of-pocket expenses. Stations that >iave, already compJ.eted their 
defense incurred personnel costs of 427 hours and out-of-poQket 
costs , of $8,068. Thus, comparing averages, unresolved petitions were 
expected 'to be more expensive by 438 hours and $20,548 than those 
already resolved. And for the sample' as a whole, the total* cost 
of defending against a petition when expected costs are added to - 
costs already incurred, ave^^es'to 651 hpurs of station labor and 
$19,837. • - . - 

m Only ni^e stations subject to comp'eting applications responded 

to the NAB survey. Of "ithe nine respondents ,*.five had completely 
resolved the challenges, \ and four expected to iiicur additional ' 
expenses in defending thAir licenses. The nine responding stations 
had already spent an average of 3,814 hours of station personnel 

time and •$445,533 in xesolvingv or defending against challenges, and ' 
ft ' . • 

the four stations that expected to incur additional expenses Esti- 
mated that an average of 8,650 additional hours of personnel time and 
$1,215,000 would have to be spent defending against the challenge. 

REIMBURSEMENT AND LEAKAGE ' . 

' In spite of the difficulty involved in arriving at precise cost 
estimates, there is -^general consensus among broadcasters as well 
as citizen groups that citizens do have leverage over broadcasters — 
an opinion supported by the preceding data. The controversy is over 
the magnitude of the leverage, and more importantly, over the respon- 
sibility with which citizen groups utilize that leverage. Broad- / 
casters often clai*^ that leverage gives rise to improper pressure . 
by citizen groups: it allows citizen groups to threaten broadcasters 
with large legal, fees even though the citizen groups do not have 
legitimate public interest conceri)^.^ Citizen groups, on the other 



• 1 . ' ' 

See, for example,. Comments of Storet Broadcasting Company, 

In the Matter of Agreements Between Broadcast licensees and\hc 

Public, Docket 20495 (July 25, 1975). » 

/ " H6 , . ! 
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hand, argiie that they use their leverage responsibly and in the public 
interest and that irt 3ny case they "reallv do hot have very strong 
^everage over broadcasters. ♦ / ' ' 

The (Question of reimbursement of citizen ^oup legal fees Is 
raised in Office of Corrmimioation ^of 'the United Church of Christ v. FCC ^ 
. (UCC 'ill) and' in Docket 19518 ^and is closely related* to the contro- 
versy surrounding leverag^^ The effect of allowing reimbursej^nt of * 
certain citizen group expenses is to reduce the effective cost^to the 
citizen group prosecuting a petition to d^ay. At the same time, reim- 
bursement raises the possibility of a further increa.se in litigation 
costs to* broadcasters by the amount of legitimate and prudent, expenses 
which may have to be reimbursed 'to, citizen groups. . The c|ecrease in 
citizen group litigation costs and the concurrent increasife in broad- 
caster litigation costs resulting froin. reimbursement will increase 
citizen group leverage over its present levels. Therefore, whatever 
complaints broadcasters haive over leverage and the potential for 
improper citizen pressure can orily'be magnified by the possibility 
of Commission-approved reimbursement. ; , 

Citizen group, leverage before the FCC is a fact of life, and 
there is little the Commission can do to eliminate it. When a broad- 
caster i3 faced with a cFiallenge to his license, his liveliiiooti is 
placed at stake, and the decision to spend more, defending against a 

challenge than it* costs to mount a challenge will be the result of 

4- ' * 3 

a rational decisionmaking process on Che broadcaster's part. From 

a purely ^economic standpoint, the broadcaster will be willing to pro- 
tect his investment in his license with legal expenditures as large 
as the value of the economic refits^ associated with his station opera- 
tions. In the case of major mark)B;^t VHF operations, these rents 
easily run into the millions of dollars. These .expenditures can 
be forced by citizen group expenditures which, though substantial 

• ' ... / 

' ^465 F,2d 519 (D.C. Cir."l972). ' ' - 

See pp. 42-43 above for a discussion of Docket 19518. 
^See App. C for a more complete analysis of this process. 

117 
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to the citizen groups, pale iT\**coinparisorv*with the size of broadcasters 
expenditures r ' . 

^ Only by severely limiting the ability of citizen groups to "^^e, 
or by dramatically increasing the evidentiary showing needed to support 
a petition can the . Commission cut deep.ly into the citizeri'^group *s 
leverage^ But for a variety of reasons — politicaj. as well as legal — 
both of these al^ternatives are largel-y unavailable to th^ Commission,^ 
The problem confronting the Commission, then, is how to limit the 
potential for abuse of leverage. In UCC I the Court alfowed 
discretion to the Conmission to oontrol "spurious petitions, 
concerned with the ^quality of broadcast programming^" If. the Com- 
mission could design procedures that would either effectively reduce"^ 
the possibility of spurious petitionfr-er the codt involves' in respond- 
ing to spurious petitions, then the leverage that seems inevitable in * 
the petitioning process can largeLy be limited to meritorious claims. 
Since the leverage inherent in a spurious petition would decrease ,^ 
the possibility of , using leverage ' to exert improper pressure would 
be sharply reduced. The following three procedures provide means 
for reducing the chance of abuse of citizen groups' inherent lever- 
age while not unduly restricting the rights of citizen groups to 
file bona fide petitions: 

- . 1. Allocation of Resources to Reduce the Backlog of Petitions 

. ~" ~ ' ^3 \ ^ - 

at the Coinnission . 

With a backlog of over 1,000 renewal applications and 147 peti- 
tions to deny, any party filing a petition — almost regardless of its , 
substance--can be sure of causing the broadcaster a period of uncer- 
tainty and protracted legal fees. If the Commission. simply reduced 
the backlog and turnaround time in the renewal and petitioning 
process; then the delay that can be caqsed by a petition would be 
reduced. The effect will be to. reduce-^ the short-term leverage of 



And if the Commission does cut into leverage, it may simply 
cause citizety groups to turn to. other forms of par tiqipation . See 
pp .^6-29* above . 

^359 F. 2d 994, 1004 (D.C. Cir. 1966). 
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all petitions. But in the long run, it can be expected that peti- 
tions that raise insubstantial issues or that fail to make a suffi- 
cient showing will be disposed^of more quickly than petitions that 
""rais^ novel or substantial issues which will be retained for fur/her 
review. Consequently, the leverage inherent in relatively trivi^ 
petitions will ^^e reduced by a larger factor than the leverage 
inherent "in more substantial petitions. This woCild prbtect broad- 
casters 'from Ipetfng "nlckel-and ,dimed'*"to death by insubstantial 
petitions . - / ; 

The Commission is well aware 9 f the^'large backlog it faceis and 
has taken «teps to reduce-delay in its' proceedings . ' Recently the . 
Commission introduced a monthly "Petition to Deny Day" designed to' 
expedite the processing of petitions:?"' Chairman Richard E. Wiley 
has also attempted to speed up dispositions of petitions to deny 
by the Commission's staff. In spite of these efforts, the Commission 
continues -to face a backlog'of cases which causes counterproductive 
delays . • 

. More drastic in-house procedures at ,the' FCC would help to 
further reduce the petition backlog. Additional staff assigned 
to help dispose of the existing backlog, and additional ^Petition 
to Deny days could be assigned till the backlog' is brought under 
control. Once the backlog is reduced, the number of Petition to 
Deny ciays can also be reduced, and resources can be reallocated to 
other fun9tions at the tommission. 

2 

2. Adoption of New Summary Judgment Proceedings > 
f . / 

Before designating a petition for hearing, the Commission must 
find that the petition raises "substantial and material questions of 
fapt.' If a petition does not raise a substantial and material 



"^f'or an example of th6 wholesale manner in which the Commission 
S3dA^oses dfcQ/petitions during a Petition to ^eny Day, see Broadcasting 
27 (December 22, 1975).' 

Summary Judgment procedures for cases ^jaj^ready designated for 
hearing are described In Summary Deoision Proatdures, 34 F.C.C.2d 
485 (1972) . . 

^47 U.S.C. 309(d)(2) (1970). . • 
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Issue, then the Commission must "issue a concise statement of the ' 

reasons for denying the petition which, , .shall dispose of all sub- 

V ' 1 • 

^stantial issues riaised by the petition," All petitions that com- 
pose the Commission's backlog are presently being examined to"^ee 
whether they make a sufficient showing to warrant designation for 
hearing. Is fhere some way of speeding up the process so that 
insubstantial V^titions can be disposed of quicfkly and petitions 
that show promise of raising substantial issues still receive full 
and comprehensive Commission review? * * ^ ' , ^ 

, The courts- hive allowed the Commission wide latitude in defin- 
-• ■* . ■ * 

, * . ^ . 2 ^ ' 

ing fne standards necessary to jplace a petition in hearing, and 

this latitude covild- be put into profitable use by defining a set 
of summary pr^ocedures which could be applied to all petitions, 
Th^e sifmmary procedures could be viewed as thi;eshold levels of 
evidence which a p.etition must meet in order to warrant further 
c^^fcieration . Petitions containing unsubstantiated or vfeak factual ' 
all'e^atiorts could be immediately dismissed in whole or in part. The 
Commission could also take some first steps toward defining thBi-^h^re 
minima necessary for a prima facie showing that granting the renfei?al 
would not be in the, public interest. To a large extent these pro- 
cedures would simply, amount to a more ptecise and prompt application 
of the Commission's own Rule 1,580. 

• By articulately stating the minimal criteria necessary to raise 
substantial and material questions of fact, the Commission could not 
only reduce its own workload but could also provide constructive 
guid.ance to citizen groups in the preparation of futWre petitions to denv 

3. Application of Sections 403 and- 506 of the Communications Act . 

. 4 "~ ^ ' 

Section 506 of the Communications Act is a criminal provision 



'1 

Ibid. 

^See pp. 19-21 above and 47 U.S.C. 309(3') (1970) ^s'lnterpreted 
in Stone v. FCC, 466 F. 2d- 316 (D.C. Citi 1972). . 

•^47 C.F.R. 1.580 (1974)'. ' 

^47 U.S.C. 506 (1970). 
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declaring it unlawful "to cause, compel or "constrain* a licensee" by-» ; 

"the use o£ express or implied threat of the use of .intimidation 
&r devices" to"' (1) "employ or agree to-jemploy . . .any person or persons 

in excess of the .numb*^ of employees needed by such licensee to pe^-. 

form actual services, '"^ or (2) "to payj^tor give. , .any money, or other 
n things of value in lieu of giving. s^employment U) any person or 

persons .. .'in excess of the number of^employees needed... to perform 

actual services,"^ or Cff "to pay or give...4ny money or other thing 

of value for services, in connection with the conduct of the broad- 

' . * 3 • 

casting business of such licensees which are not to be performed." 

^Anyond in 'violation o^f these provisions is subject to imprison- 
ment for not more thart 'a year, or to a fine of not more than $1,000, , 
both ... 

Section 306 was added to the Act in 1946. It originated as a bill 
to "Prohibit Interference with the Broadcast of Non-Commercial Cultural 
or Educational Programs," but its scope* was later expanded after 
coercive practices relating to labor union behavior were uncovered in 
the- course of congressional hearings. 

It seems that .no one , has ever attempted to. apply Section 506'X^ 
td the situation of a citizen group allegedly blackmailing a licen- 
see. Under this provision of the Act, the license^ could claim that 
a \threat to file a groundless, unmeritorious petition to deny unless 
the broadcaster accej[ied to certain citizen group demands constitutes 
a coercive V^^ctic^ within the meaning of Section 506. If the demand^ 
was that the broadcaster hire individuals or consultants, then the 
broadcaster would seem do have a stronger case under Section 5Q6 . 
Furthermore, a State Court has observed that Section 506 carries a 
criminal sanction and does not define any civil remedies. There-# 
fore, the Court argued that any coercive'' behavior on the part of 
individuals against broadcasters would still be actibnable under' _ 

U.S.C. 506(a) (1) (1970) . . ' . 

. ' U.S.C. 506(a) (2) . , . ' 

\7 U.S.C. 506fa) (A) . ' . , ■ ' • *• 

■■ ^See 93 Congressional Reaord 23A1 (1945). ^ 
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.state laws, and the brjDadcfi/ster*in*ht be able to claTm civil damages,^ 
» *' ■ ^ ' 

Since Section 506 carries a criminal penalty, it is under-^ 

st^ndable why there might be reticence to. ap/ply the provision in S 

citizen cases. Furthermore, the provision has never been applied 

outside the area of labor negotiations , and it, is not certain that 

the ^courts would be willing to expand the appMcable context of 

Section 506 to citizen negotiations. A less drastic etep for the 

Commission woul-d be to initiate an inquiry irvto any alleged abuses 

^ by Invoking Sec^t ion 403.^ Tljie threat of investigation alone, should 

,Vthe Commission teke it credible, would likely deter some questionable , 

or--/lmproper pressures on broadcasters. Furthermore, if the ^Commission 

discovers the'problem is "^ronio^ and persistent, it could, based on 

its inyestigatpry findings, introduce- new measures designed to limit ' 

abuse , • , * 

Each of the above suggestions would reduce the leverage inher- 

in all petitions to deny, but the leverage of a weak petition 

to deny would be reduce^ by a greater degree than would the lever- ' 

age inherent in a stronger petition. Broadcasters would thus gain 

greater protection fi?om weak petitions htrf would remain accountable 

to substantial citizen group petitionsi In such -an environment , 

where the threat of blackmail or abuse of Commission^ process is ^ 

reduced, the argument in favor 6f allowing reimbursement for legiLt- 

imate and prudent citizen grotip expenses becomes stronger^. 

The Commission has long held tihat it; will allow reimburisement ^ 

only for legitimate and prudent expenses , and that parties reporting 

3 

reimbursement 'must document their expense for the Commission. The 
Commission has also suggested the possibility -of" placing a dolfar 



. General. Teleradio Im^. v. Manuti^'l33 N.Y.S,2d 362, 365 
(1954), The case found that picketing of a station constituted 
coercive action yithin the meaning of the statute, and the Court 
issued "an injunction ordering the picketing stopped. The Court 
also appointed a referee to determine what damage had been suffered 
by the broadfCaster and ordered that the union pay those* damages to 
the broadcaster, , ' 

^47 U,S,C. 403 (1970) . . , - 

See Seven (7) League Productions ^ Inc. (WHO, 7 F,C.C.2d ' 
513 (1967). 
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limit on reimbursements , made in the form of consultancies. If a' 
dollar limit is to be imposed at aril, an interesting possibility . . 
the Commissi'on''seems'to have overlooked is that of placing a dollar 
minimum on the reimbursement arrangements the Commission would allow. 

Two distinct arguments can be made- in favor of placing a 
dollar minimum and not a maximum on allowable reimbursements. 

The first is an administrative^ rationale . By placing a dollaj;^ 
floor on permissible reimbursement, the Commission will avoid the 
task of scrutinizing. relatively small and unimportant reimburse- 
ments.' The dollar minimum' would then act as a rationing device 
controlling access' to the. Commission's regulatory resources so 
that the Commission does not become in^ndated with petty reimburse- 
^ment requests. ^ . 

The second rationale is policy oriented. If a citizen group 
knows that in order to be allowed reimbursement it will have to show 
legitimate and prudent expenses greater than a predetermined amount, 
then the group will not undertake relatively minor expenditures in 
the hope of gaining reimbursement . If the cost involved in an action 
is relatively minor, the group can reasonably be expected to cover 
its own costs without a need for reimbur-sement . The broadcaster will 
at the same time be protected from penny-ante attempts at abuse of 
process where a group requests a relatively small reimbursement in 
return for not filing a trivial petition. Thul reimbursement could 
be limited to substantial issues of concern. | 
-tt^ ' Furthermore, since a citizen group may expend a great deal of 
time and money in a legitimate effort to vindicstte its rights, and 
since the expenditure may well be legitimate and prudent, it sefms 
more difficult to find a valid rationale for setting; a ceiling to 
reimbursement requests than setting a floor. 'Hie effect of a ceiling 

■*-FCC 72-473 (June 7, 1972), p. 2. 

^See K. Scott, "Standing in the Supreme Court - A Functional 
Analysis ,'* 86 Harvard Laid Beview 645 (1973) for an^ analysis of stand- 
ing as a rationing device along these lines. Note that the federal 
courts place a dollar minimi^ of $10,000 on some cases that they will 
hear. 28 U.S.C. .1332 (1970) . 
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will be to limit the willingness of groups to prosecute major claims — 
which are often likely to be infused with significant public interest 



which are less significant to the public int^i^t and which can probably 
be^ financed by the citizen group itself. Since the objective of the 
Coiranission should be to promote the prosecution of valid claims tn 
the public interest and /discourage the filing of nuisance j:laims 
designed simply for the purpose of reimbursement, a minimal reim- 
bursement level seetns more reasonable than, a maximal level. 

SUMMARY -OF RECOMMENDATIONS \ 

The preceding analysis suggests a number of weaknesses in the 
Propdsed^greements Rulemakirtg . The document is vague and potentially 
contradictory in its substantive provisions, and procedurally it 
offers little hope of expeditiously dealing with a large backlog 3f 
petitions to deny and proposed citizen agreements. Furthermore, it ^ 
appears that many issues considered in the Proposed Agreements Rule- 
making have either already be^n considered by the Comtaission in other 

areas or will arise again in various policymaking^ contexts . Conse- 

/ 

quently, there is the danger of the Coiranission adopting inconsistent 
policy positions on virtually identical issues. 

To deal with these problems, the following measures seem most 
appropriate: , ' 

o The standard for broadcaster responsibility should be 



considerations. The effect of a floor will be to exclude minor clalmsr- 




defined consistently across commercial contracts and \ 
citizen settlements. Thus the savings clauses which 



operate effectively in commercial contracts should be 




accepted in citizen agreements, and the issues of broad- 
cast€!Y responsibility raised in Docket 19743 shou^^l^be 



resolved with the Proposed Agreements Rulemaking in mind. 
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any breach may constitute evidence of bad faith. ^ By 
relying on this distinction, the Commission w044.id not 
have to reject agreements simply bfecause they contain 
terms- outside the Commission's ambit, nor would the 
Commission have to fear being cast in the role of 
censor through the enforcement of citizen agreements*. 
Citizen groups who sign agreements should be ,dis-. 
couraged by \he Commission from refiling petitions 
that restate. the claims of previously withdravm 
petitions. Exceptions should be made in cases 
where the citizen group alleges there has been a 
breach of an agreement. The purpose of this policy 
IS to ensure that broadcasters as well as citizen 
• groups reT:eive the reasonable benefits of their 
bargain. r ' 

As a procedural device to cut down on the need for 
careful review of all agreements and at the same 
time to ensure that Commission policy is not being 
violated, the Commission should draft a "Notice of 
\ Understanding** which unambiguously outlines t^e Com- 
mission's policies toward the acceptability and 
' enforceability of agreements and also contains all 
appropriate savings clauses. The notice should be 
draft>^d so that; it supersedes all potentially con- 
tradictory sections of an agreement. A copy of the 
notice should, automatically be sent to all parties 
to agreements for their signature. If the parties 
Accept the terms ^of the notice, then, unless the- 
agreement *ra:f.ses unique problems,, there should be 
no need for careful -revieii^^o^ the agreement itself .. 
New summary procedures are necessary for distinguish- 
ing petitions that make 'sufficient showings from-those 
that are deficient. The Commission may begin develop- 
ing these procedures by simply applying various rules' 
it has already adopted. 
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Section 506 of the- Communications Act provides . for 
sanctions against parties who attempt to coerce broad- 
casters* This provision may be applicable to alleged 
cases of citizen group extortion. The Commission 
might notify citizen groups as well as broadcasters 
of the availabililtyNof this sanction. 
Given the availability of sanctions against Hrre^ 
sponsible behavior, such as in Sections 403 and 506, 
the Commission should adopt a more positive attitude 
toward reimbursement in the context of petitions to 
deny* When a reimbursement request is for prudent 
and legitimate expenses and is made by a bona fide 
citizen group wit;h the approval of the broadcaster > 
then- there is no reason to reject the reimbursement. 
If the Commission wishes to control the amount of 
legitimate and prudent reimbursement that takes place, 
then it seems more sensible to place a dollar minimum 
on allowable reimbursements than a* dollar maximum. 
From a procedural standpoint,^ this will focus the 
Commission's resources on more impoi;tant reimburse- 
ment issues. Erom a policy standpoint, it will dis- 
courage minor, potentially nuisance attempts at 
influencing broadcasters in the hopes of reiml|/urse- 
ment arid encourage more substantial attempts at " 
influencing broad'casting. Furthermore , it is morie 
/ reasonable to expect citizen groups to bear small 
expenses without reimbursement than to bear legiti- 
mate and prudent, but nevertheless substantial, 
expenses greater than some dollar ceiling. 
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V. COMMISSION EXPE RIENCE FOLLOWING THE PROPoMd 

. ■ ' 

AGREEMENTS . RULEMAKING: FIVE CASE STUDIES 



When the Commission' adopted the Proposed- Agreements RiAerrnking ^ 
it made, it clear that "all cognizable agreements entered into by 
licensees and citizen groups subsequent to the issuance of the pro- 
posal, even though it is not f inal""^ would be subject to the .pro- 
posal's terms* In the weeks following the proposal's adoption, the 
Commission had many opportunities to apply the Proposed Agreements 
Rulemaking.' With each application, the Commission would have to 
interpret it so as to fit an actual fact situation r thus the Com- 
mission would no longer be able to hide behind broad and imprecise 
principles which could easily draw a consensus. Specific agreements 
raise well defined problems, and as will be seen below, the unanimous 
majority that adopted the Proposed Acp^ements Rulemaking quickly fell 
apart when it came to applying th^ rulemaking principles. 

Following the adoption of the Proposed Agreements Rulemaking^ 
the Commission had the opportunity to apply the Rulemaking to at least 
three agreements of the type to which the document was specifically ad- 
dressed. Furthermore, two other events occurred which relate significantly 
to the Commission's policy as to citizen group involvement in licensing 
affairs. The first was the settlement of a challenge to the license, 
of'WPIX-TV in New York. In that case the Commission touched on 
questions dealing with reimbursement and the public interest which, 
although not directly covered by the Proposed Agreements Rulemaking^ 
are closely related to problems encountered in the citizen settlement 
area. The second event was a citizen agreement that resolved a chal-. 
lenge to the license of radio station WNCN in New York. The WNCN 
lase has not yet been considered by the Commission, but when it does 
come up on the -agenda it will raise some npvel issues of reimburse- 
ment, format change, *and broadcaster flexibility. 



^Proposed Agreements Rulemaking; see App. A, 1117 • 
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This chapter discusses three citizen agreements that have bfeen 
interpreted under the Proposed Agreements Rulemaking land the Cotti- 
mission treatment of the WPIX agrerement. In each case the agreement 
itself is outli^ied, some of th"e history leading up to the agreenfent 
is provided, and the Commission's action is reported. The Commis- 
sion's action is then considered in light of th^ analysis and recom- • 
m^ndations of'Cha^ik^IV, A desqription of the WNCN case and a dis- ' 
cussion of possible Commission rulings conclude the chapter, . 

.AGREEMENTS- SUBJECT TO THE PROPOSED AGREEMENTS RULEMAKING 

1. WAUD: Auburn, Alabama . ^ 

On .March 11, 1973, the Human Relations Council of Alabama and 
two individuals filed a petition to deny the license of WAUD in 
Auburn, Alabama. Following the filing of the petition, th,e parties 
negotiated asettlement which was filed as an amendment to WAUD's 
pending renewal application oja October 12, 1973. Then on October 23, 
the petitioners filed a motion for withdrawal of the petition to deny. 

Almost two years later, the Commission notified the parties that 
it could not act upon the motion to withdraw because the motion was 
predicated on an agreement which "taken as a whole is inconsistent 
with the letter and spirit of the Proposed Policy Statement The 
Commission vote was 5 to 2, with Robinson and Hooks dissenting and 
arguing in^ favor of the agreement. Thus less than a month after the 
unanimous adoption of the Proposed Agreements Rulemaking^ dissension 
as to its interpretation and application had already surfaced. 

In the opinion of the majority, what made the WAUD agreement 
inconsistent with the letter and spirit of the Policy Statement? 
The agreement stipulated that "at least 35 gercent^of all nonmusical 
•programming will be locally produced and have Blacks dealing with 
the interest, problems, and issues that are of concern to Blacks." 
In the case of news, "at least two--fifths of the total news broaddast 



Letter to Ellen S. Agress , FCC 75«?81 (July 1, 1975) , 
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by the licensee will be committed to state and locaj. news." Further- 
more, with regard to hiring, the station agreed that "whenevet a, 
full-time vacancy occurs, a Black person will fill that position." 

But none of these specif ic terms seemed to bother' the Commis- 
s'ion. as much as thfe fact that; the contract did not contjain an ade- 
quate\ savings clause and seemed to constrain broa^^tfer flexibility. 
To .the Commission "the agreement appears to bind tHS.4icensees of 
^UD toVixed and unchangieable types and amounts of programming and 
to fixed \nd unchangeable employment policie^ and, thus, improperly 
infringes on the licensee ' s responsibility in these areas. Sucl^' 
ppTDvisions ckn only be regarded as a potential abdication of licen- 
see responsibMity ." : 

An attempt\to incorporate a savirlgs clause noting that the 
licensee "retaink full responsibility for broadcast over its air- 
ways and. . .nottiingXherein abrogates that responsibility'' did not 
greatly ^impress the ^Commission. It still saw licensee responsibility 
V improperly curtailed, \and therefore the agreement was deemed to have 

"no force or effect befWe this Commission." * 

' • - \ • ^ 

Thus in the opinion of the Tnajority, the terms of the agreement 
itself we.r>^ not as bothersoine as its allegedly binding effect. 

. Commissioner Quello, inVhe majority, issued a separate state-- 
ment which distinguished his objections to t^e terms, of the agree- 
ment from his objection to thi ;bfnding* effect of the agreement. 
One of the terms of the agreement ffiost bothersome to Quello was the 
employment provision which he thoughe\"requires unlawful discrimina- 
tion in hiring." As to/the binding effect of the agreement, Quello , 
•felt it "improperly places responsibility for^ programming and/or 
• hiring in the hands of a party other than the licensee." Quelle 
emphasized the broadcaster's duty to the entire community and 



Ibid, , p. 1. % 

2 

Ibid . , p . 2 . 
^Ibid. 

^Letter to.Ellen S. Agreis (Commissioner Quello , concurring), 
FCC 75-781 (July 1, 1975). ^ * . 
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argU-ed that a binding agreement might hinder broadcasters' ability , • 
to respond to public needs. Broadcasters, argued Quello, are cast \ 
in a "fiduciary role" and must realize thaC "In making firm commit- \ 
ments to one party... the rights of othev^ parties within^ the Cotn- 
BjjLinity can be affected.". Consequently, "great care must be taken \ 
to insure that' judgments are reasonably based ypon the facts ^t 
' hand rather than simply upon the pressures which are brought to* , . . ^ 

bear." • ' - . ^ 

. ^Commi^!^,ioner Robinson, who was joined by Comrai^sionfer Hooks 
in the mi-nority, issued a dissenting opinion. Robinson was puzzled 
b^ the Commission's reasoning. To Robinson, the Proposed Agreements . 
^ ^Rulemaking clearly determined that /^ll agreements that surrendered 
/excessive broadcaster discretion would be of no force or effect. 
It just as clearly determined that "the obligation for determining 
and serving the public interest is nondelegable.""^' The^refote, "if 
a broadcaster believes it to be in his interest and the public 
interest to s^gn an agreement with a citizen's group," Robinson 

sees "no a priori reason to look over his shoulder and tell him to ^ 

• 2 - 
do otherwise." *Any delegation running countei; to the broadcaster's 

sense of the public interest would be unenf orceable 'regardless of 
whether or not the delegation resulted from a citizen agreement or 
any other aont^ract or device. Robinson therefore resisted the •notion 
that the Commission should "supervise c^'itizen's agreements either to 
approve or disapprove them."'^ 

Robinson's reading the Proposed Agreements Rulemaking would 
have the Commission get out of the business of reviewing all agree- 
piients and would rely on all parties to an agreement to understand 
how their rights and duties were constrained by the Proposed Agree- 
ments Rulemaking. The other Commissioners either ^.did not have 
Robinson's faith in the ability of broadcasters and c-itizen groups 



1 ■»- 

Cetter to Ellen S. Agress (Comifiissiorter Robinson, dissenting^) 

FCC 7^-781 (July 1, 1975), p. 1- 

2 9 . 



■Ibid. 
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to cori;ectly interpret the Proposed Agreements Rulemaking and apply 
it consistently to their own agreements, or they. simply wish^ to 

' keep the hammerlock of review on the entire process. 

In the case of WAUD it is likely tha^S:M station and citizen 
group will simply modify the agreement by adding 'an approfjriate 
savings clause and then resubmit the agreement for Cominig"^:t®n 

/approval.."^ The new agreement wij.1 again be examined, and if the 
savings clduse- is adecfuate it will be approved. In such a pro- 
cedure, the Commission will be implicitly suggesting agreements 
and will thus be assuming the role of local mediator — two develop- 
raejits the Commission claims it wanted to avoid. At the sairfe time 
it will be adding_to its 'backlog because rejected agreements may 
b6 amended and scrutinized again and a^ain until the broadcaster 
and citizen -group strike an agreement that meets with Commission 

approval . . ^ 

Rather t.han accept ttie majority position that all agreements 
be carefully scrutinized or Robinson's position that no review is 
necessary and that because of the Proposed Agreements Rulemaking^ 
declaratory rulings as to the validity of agreements are superfluous, 
' the Commission coulcf consider adopting an intermediate procedure 
suggested in the preceding chapter. All parties to an agreement 
would .sign a Comi^ssion-draf ted memorandum of understanding 
outlining Commission policy . and stating that the Commission policies 
supersede all potentially contradictory portions of the agreement. 
The Commission Vould then largely avoid 'a case-by-case Scrutiny of 
original and refiled agreements, but still remain confident that no 
Commission policies are tteing violated by the agreement . ^ This pro- 
cedure would seem to ansUrer the majority's concerns over the appro- 
priate wprding of a sayings clause and at^the same, time avoid the 
case-by-case review that Commissioner Robinserr^feels is unnecessary. 



^ "^This sequence would be similar to the Twin States cases 
(described on pp. 50-51 above) where a rejected agreement was modi- 
fied so as to overcome the Commission's objections. 
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1. KMJ; Fresno, California 

' The s^me day the Commission reviewed the WAUD agreement, the Com- 
mission- also considered an* agreement between the* Television Advisory 
Committee of Mexican Americans (TACOMA) and KMJ-TV in Fresno, Call- ' 
fornia. But instead of rejecting the agreement as in the WAUD case, ' 
^the Commission approved, it. 

In terms of programming, the agreement called for.(l)' daily pro- 
gramming in English and Spanish between 6:15 and 6:30 a.tii. to include 
a job call, consumer information, and news; (2) the dedication of one 
program a month to minority subjects; (3) KMJ to produce and 'broad- 
cast at ieast one^alf-hour spec^ia:l documentary on minority affairs 
every 90 days; and (4) KMJ to air at 9tOO a.m.. each Sunday morning 
a h^lf-hour' program tp be provided by TACOMA with , the technical 
assistance of KMJ. In other ^areas KMJ agreed to modify its affirma-, 
• tiye action plan, to have periodic meetings with .TACOMA, and to 
reexamine its ascertainment procedures.^ 

Although the^ terms of the KMJ. agreement appear to tje at least 
as specific as the terms of the WAUD agreement, the*^ savings clause 
in the KMJ agreement seemed^to allow more discretion to the broad- 
caster, and the .Commission therefore approved the agreement. 

The savings clause in the agreement reads as follows: 



TACOMA understands .that cjDmmuni cation law an9, the rules 
of the Federal Communications Commission require, that 
the f ^.nal responsibility for all prograjd* decision must 
remain with station management and nothiixg contained in 
the agreement shall be construed to be' inconsistent 
with that requirement. . 



The Cqpmiission was unanimous. In Ati^ approval. » The only separate 
statement came from Quella, who aga^ri voiced a fear that unrepresenta- 
tive citizen groups would abuse the agreement mechanisftn and thus dis- 
tort programming and policies. Quello was "concerned that./a single,. 
, highly vocal group^ with an indeterminate con*stituency , can exert a i 

- J • . 

Letter t6\Bml Rivera^ Chairman^ TACOMA, FCC 75-780. -(July L, 
1975). ^ ' .... 
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disproportionate influence on programming for the entire community." 
Quello believed that the licensee must determine the bona-fides of 
the group with whom he is negotiating by "determining, first, the 
representative nature and legitimacy of the, group he is dealing 
with, and, second, the reasonableness of^ the demands he is being 
asked to accede to," / . * * ■ 

When the KMJ and WAUD agreements are considered in tandem. 
It seems that' the. Commission is more concerned over the binding' 
nature of agreements than their specificity. As long as agreements 
do not tightly bind broadcasters,- the specificity of the term? to 
which the broadcaster is not tightly botind is virtually irrelevant. 
HoWever, in taking such a position the C6mmission appears to be 
reverting to an. earlier age in the law when terms of art and the 
appropriate' seal on a contract were more significant than the sub- 
stance involved. The;new term of art, or seal, in the Commission s 
eyes . is the savings clause, and it must be worded "jusTt^so" for an 
agreement to garner Commission approval . 

3. KTVJ:^ Los Angeles, California 

About two months after the Commission considered the KKJ and 
WAUD agreements, the Commission was called on to. review an agreement 
between KTTV and a coalition of citizen groups including the National 
Association for Better Broadcasting. The controversy first came to 
the X:c?mniission's attention on November 15, 1972, when the citizen 
gtoups filed a petition to deny KTTV's license . ^^er^a^ter , the 
"parties filed numerous further pleadings while negotiations con- 
tinued. The negotiations resulted in a citizen agreement, and on 
, October 1, 1973, the citizen group filed a motion for withdrawal of 
its petition to deny and indicated that the withdrawal of the petition 
was contingent on KTTV' s adherence to the citizen settlement. 

In this case, the terms of the agreement finally reached are 
^more interesting than the process leading up to the agreement. 
The agreem^rft was divided into six parts: (1) children's program- 
ming, (2r cartoon programming, (3) other entertainment programming,^ 
(4) local programming, (5) public service announcements, and (6) 
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employment. The first four parts of the agreement are closely inter- 
related and are intriguing because of . the ndvel provisions they make 
as to permissible and impermissible programming. 

' Large parts of the agreement sjtem from the ^citizen^* ^ ^cer n 
over the effects of broadcast violence on younger viewers. Included 
in the agreement Ts a list of forty-two cartoons judged tOvbe "unsuit- 
able for younger children because of excessive and/or other possible 
harmful program content.*'^ KTTV promised not to televise or acquire 
rights to any of the cartoons appearing on the "forbidden list." 
Three of the cartoons on the list — "Batman," "Superman," and "Aqua- 
man"~were being broadcast by KTTV, and as a result of the agreement 
those programs were pulled off the air. 7 

Along* with the list of forty-two cartoons not to be aired, there 
was a list of eighty-one programs which "because of excessive violence 
and/or other possibly harmful conten^lherein, " must be preceded by 
a broadcast caution to parenta every time they are aired. Any other 
prpgram with content possibly harmful to children must also be pre- 
ceded with a. caution. 

KTTV also made an affirmative promise to televise a minimum of 
six special programs from. May 1, 1973, through December 1, '1974. ♦ 
These programs were to fill a "need for encouragement of local per- 
formers and the developmient of 'cultural resources.'" The agreement 
listed eight projects that would most probably be suited to the task, 
including; broa^icasts of events such as an annual festival emphasizing' 
black art, music and drama; Nise,i Week, a celebration of^Los Angeles 
oriental communities; and Tiatro. de Campesino, a presentation of the 
Field Workers Theater. 

The agreement contained the following savings clause, which can 

be. se^n to be different from the standardized clause noted by the 

3 * ' " 

NAB, and ^the one approved by the Commission in the KMJ agreement. 



■^Commitment of KTTV, October 1,' 1973, p. 4. 

^Ibid., p. 8. 
3 

See p. 85 above. 
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(I)t is understood that nothing contained in this 
Agreement shall be deemed to foreclose KTTV from chang- 
ing its prograb schedule, times of broadcast or varydLi^g^^ — 
the format of any of its programming, svbQecty of 
'course i to Metromedia^ 8 compliance with its obligations 
referred to the preceding paragraphs, tt is further 
understood that Metromedia, consistent with its responsi- 
bilities to Vhe total area served by Station KTTV, con- 
tinues to retnain solely responsible for deterrriining what 
•| is to be broaacast over its facilities, subject as afore:- 
sai^i. [Emphasis supplied.] 

When the agr,e<^ment finally came up for Commission review, two 
provisions were fSo^ti troublesome. First was the by now familiar prob- 
lem of broadcaster delegation. The Commission did not find an 
acceptable savings clause in the agreement and therefore felt that 
the agreement bound "the licensees of KTTV-TV to fixed and unchange- 
able types and amounts of programming," and thus improperly infringed 

2 

on the licensee's responsibiJ.ity in this area. Again, the Commis- 

sion failed to interpret the provisions of the agreement "in a manner 

3 ' 
favorable to .. .implementation, " presumably because the agreement's 

provisions "clearly and improperly curtailed the licensee's funda- 

4 V \ ' ' 

mental responsibility." ■ " . 

As a subsidiary 'point , "the Commission noted that the agreement 

attempted to bind future assi^^s^es of KTTV's license. TJie Commission 

claimed that Metromedia and the^^citizen groups "have no right or 

authority" to enter into ^uc^ understanding because the assign- 

6 



ment of licenses is contrglied^ltt^^^ Commission. 

The second difficulty t^Mt Commission had with the agreement 

focused on KTTV's promise "not to broadcast certain programs because 

7 ' ' ^ w 

of their allegedly harmful content." Here the Commission feared 

^Letter to Fra^k Lloyd, FCC 75-^28 (September 9, 1975). 
^Ibid., p. 3. 
Proposed Agreements Rulemaking; Bee App. A, 118. 
^Ibid. 




^Letter to FrafTK Lloyd, p. 3. 



Lloyd, 

^The Commission cited 47 U.S. C. 310 (1970). 
^Letter to Frank 'Lloyd, p. 3. 
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that it was being cast in the role of a censor: that Commission 
process was being invoked to foYbid the broadcast vpf programs* 
The Commission said it was unwilling to permit, ''licensing procedures 
to become d vehicle for placing the Commission in the role of a cen- 
sor.""^ The Commission saw "the inherent dangers" in permitting such 
a practice to develop "a<« self-evident." 

Consequently/ the Commission determined th^t the agreement had 
"no* force or effect/' The Commission noted that the citizen group's 
withdrawal of its petition to deny was predicated on acceptance of , 
"the agreement; therefore, the Coiranissio.n decided it couldfnot con- 
sider tfie citizen group ' s mption "tQ>withdraw its petition to deny. 
With the agreement rejected an4' the petition to d^ny still before 
the Commission, the Commission then referred the matter back to the 
citizen group and requested that "further action. . .be communicated 
promptly to the Commission." ^ -•: 

Again the Commission's decision was a 5-2 split with Robinson „ 
and Hooks dissenting. Commissioner Robinson issued a separate dis- 
senting statement in which he again ^questioned the majority's pro- 
cedural approach to the entire agreements problem. Echoing h^s 
WAUD dissent, Robinson expressed consternation at the Commission's 

decision "to read, weigh, analyse, and pass upon the validity pf 

4 

each agreement entered into and submitted" -.to the Commission, 
Robinson felt that "it is unnecessary to disapprove individual 
agreements containing terms which apparently conflict"^ with the 
Proposed, A gi^'eements Rulemaking^ and that it would be sufficient "to 
declare a general policy that insofar as any -agreement purports to 
bind the licensee to the doing of things inconsist^t with its view 



. "^Ibid^. ,;.pp. 3-4 , ^ ^ ' 

^ibid.; p^. 4'. . ■ • 

^Ibid. 

4 . ' : ^ '\ 

Letter to Frank Lloyd (Commissioner Robinson, dissenting), 
FCC 75-1028 (September 9, 1975). 

^Ibid. 



-124- - ^ 

of the public interest, the agreement is without force and effect,""'' 

Rather than review each an<J every term of an agreement, Robinson 

would only note the agreements "as no more than memoranda of under- 

2 

standings .which we neither approve nor disapprove." 

* 

A special case for Robinson is a licensee who signs an agreement' 
whi-ch so clearly "relinquishes control over the station that questions 
arise as to whether there has beoii an abdication of responsibility as 
a public trustee." For a licensee signing such an agreement r Robinson 
"wouyisj^ontemplate some-^ appropriate disciplinary action," 

'In Robinson's opinion it is paradoxical for the Commission to 
disapprove of an agreement because of excessive abdication ,of respon- 
sibility, but at the same time not penalize the licensee for abdicat- 
ing responsibility. If an agreement is disapproved because it entails * 
excjBssive delegation, then the licensee should be censured. If it 
does not ^Involve Excessive delegation, then it should merely be noted 
and neither' approved or disapproved. To disapprove an agreement with- 
out censure is a non sequitur, according to Robinson's reading of the 
Proposed Agreements Rulemaking, 

Here again it seems that the recommendations of ^Chap, IV of this 
report couia^be profitably applied in a case such as KTTV's,- The 
parties could be asked to sign an understanding reaffirming the 
broadcaster's ultimate responsibility fot' programming. There would 
then be no problem of an inflexibly biriding agreement, and the Com- 
mission could avoid a case-by-c^ase review of each clause of every 
agreement. As to the second charge of the agreement being used as 
a sub rosa instrument of censorship, the Commission could simply note 
that any ^ecific terms as to permissible or forbidden programming 
fail outside the ambit of Commission review. According to the recom- 
mendations of the preceding chapter, these terms should not be enforced 
on a promise vs. performance basis but should be considere'd by the ' 



.■'■Ibid, 
2 

Ibid,, p, 2. 

^ibid. ^ 137 

^Ibld. 
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Commission only insofar as there is reason, to believe that the broad- 
castei5 violated one of these terms in bad faith. With these two pro- 
cedures in hand, the Commission could then have safely approved the 
KTTV agreement, thus maintaining broadcaster flexibility and refusing 
to allow citizen groups to use the Commission's process as a vehicle • 
for censorship. * > ^ . • 

4. Settling a License Challenge: WPIX in New York City 

Although competing applications are not directly subject to the 
Proposed Agreements Rulemakings the settlement of a competing applica- 
tion can raise issues clo&ely related to the settlement of petitions 
to deny. Such was the case in August 1'975 when the Commission con- 
sidered a settlement between WPIX and Forum, Inc., a challenger for 
WPIX's license . 

Forum leveled a series of charges against WPIX, including allega- 
tions as to deceptive news programming, violations of sponsor identi- 
fication rules, and a series of other violations of Commission rules. 
Subsequently, the mutually exclusive applications were designated for 
hearing on October. 28,. 1969 ."^ The hearings stretched on to January 11 

1973, when the record was closed. The Administrative Judge released 

2 

his initial decision on December 10, 1974. 

The Initial Decision was not favorable to the challenger's case. 
Aside from disposing of many of Forum's allegations against WPIX, the 
Initial Decision found that Forum was financially unqualified to 
operate the station and that Forum's ascertainment study was deficient 
Inflation .had badly upset Forum's financial structure so that its cash 
needs for operating the station were understated by $900,000. The com 
munity leader survey and the correlation of proposed programming to 
• ascertain community problems were the weak links in Forum's ascertain- 
ment study. Therefore, Forum was found doubly disqualified to be a 
licensee. The Initial Decision recommended that WPIX's license be 
renewed . * . 



In re Application of WPIX, Inc., 20 F.C.C.2d 298 (1969). 
FCC l^D-ei (December 10, 1974). 
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Six years had 'passed from the date of designation to the issuance 
of an initial decision, and the matter was not yet resolved/ Forum 
and WPIX could still pursue their case to the Commission and then to 
the courts. Tl(ius if the parties intended to continue the controversy 
through all avail4ble^ channels , another six ^years could easily elapse 
before reaching d final resolution. Instead^of continuing the legal 
battle, the parties sought a truce. 

WPIX's decision to settle with the challengers and sign the 

agreement was described as "a straight economic decision."^ WPlX's 

costs to the point of settlement were approximately $1.5 million. 

The prospect of continuing the battle and possible doubling litigation 

costs did* not appeal to WPIX. WPIX officials noted that defending 

2 

their license had cost them "5 td 10 times more" than it cost Forum 
to challenge that license. Also WPIX saw itself seriously, threatened 
and as "fighting for our life, while the offense has been in the 
position of a gambler." 

In the meantime. Forum was also growing weary of the battle and 
eager for a settlement. It had spent over. .$300,000 in pursuing a 
ch3llenge that had been largely unsuccessful. For a group whose 
financial capacities were questioned by the Initial Decision, $300,000. 
was most likely not a trivial sum. The president of Forum said that 
Forum "could have pursued an appeal down the seemingly endless path 
of litigation ^through the FCC and the courts. Instead [it] chose to 
accept a settlement that will enable WPIX to involve Forum's princi- 
pals in the station's operations."^ 

On March 31, 1974, Forum and WPIX filed a joint request that 
the Commission approve an agreement that would effectively settle 
their dispute. In the agreement Forum promised to dismiss its 

^ 

■^Leavitt Pope, President of^WPIX, as quoted in "WPIX Buys Out 
Challenger, Will Keep Channel 11 irr New York," Broadcasting 74 
'(April 7, 1975). 

2 

Leavitt Pope, as quoted in "WPIX Will Accept Outside Director," 
New York Times XApril 1, 1975). 

Lawrence J. Grossman, President of Forum, as quoted in Broad- 
casting 74 (April 7, 1975). 
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application for a con3truction permit. 'In consideration for the with- 
drawal, WPIX would (1) reimburse Forum for legitimate expenses incurred 
in prosecuting Forum's application (the reimbursement was not to exceed 
$310,885 .81) ; (2) elect Fotum's managing partner, who is also Forum's 
single largest stockholder, to WPIX's board of directors; and (3) start 
a $100,000 Program Development Fund to be dedicated to the development 
of programs and projects to benefit the New York area and to allow 
these projects. to use WPIX's studio and personnel resources up to a 
value of $50,000. In the agreement WPIX did not oblige itseli^to 
broadcast any program or accept afiy suggestion growing out of the 
Program Development Fund.^ " , 

Both Forum and WPIX characterized the* agreement as being in the 
public interest because the Program Development Fund would result in 
immediate benefits to New York's viewers, and the involvement of a 
Fotum principal at a high policy and programming level would give pre- 
viously "outside" interests an effective "inside" voice in the sta- 
tibn's management* Forum and WPIX also claimed that the public interest 
would be served by terminating a long and drawn-out procedure in which 
an Initial Decision has already determined one of the applicant^ to be 
unqualified. Thus the licensing process would bef^quickly stabilized 
because WPIX would no longer have a cloud hanging over its assignment, 
and this, argued the parties, was consonant with the 1970 Renewal Policy 
Statement. 

The Commission's Broadcast Bureau didn't see eye to eye with 

WPIX and Forum on many aspects of their argument. The Bureau noted 

that the agreemeilt would remove Forum from contention for WPIX's 

license and would therefore deprive the Commission of a choice of 

applicants. Reducing the number of applicants for a license is not 

in the public interest, according to the Broadcast Bureau, and unless 

»• 

"^22 F.C.C.2d 424 (1970). WPIX and Forum claimed that the 1970 
statement later formed the basis for approva^of agreements in 
National Broadcasting Co. , 24 F.C.C.2d 218 (jplO) and Post-Newsweek 
Stations Fla. ^ Inc., 26 F.C.C.2d 982 (1970)<rfind that these cases 
w'ere relevant precedent supporting the approval of their- agreement . 
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there are countervailing public interest considerations, such an ^ 
agreerlient cannot be approved. 

The Bureau rejected all of WPIX's and Forum's public interest 
arguments supporting their agreement • The Bureau claimed that (1) 
Forum's representative had no guarantee of a significant voice in 
WPIX's operations; (2) WPIX's veto power over programs gave no 
assurance that Forum will be allowed program input; and (3) the 
Bur^eau would file exceptions to the Initial Decision's conclusion 
that WPIX is qualified to be a licensee and that Forum was therefore 
a potentially qualified applicant. 

It was in this curious posture that the issue finally came 
before the Commission: On one side were the two former antagonists 
WPIX and Forum, now allies, who had reached a mutually acceptable 
arrangernent and who wanted to resolve their controversy promptly. 
Opposing them was the CpffikbaMon ' s Broadcast Bureau, which wanted 
to see the battle continued tfll either WPIX or Forum emerged 
victorious. 

The Commission's decision was released on August 12, 19*75. 
Again by a vote of 5-2 the settlement was rejected. The Commission 
first rejected all of WPIX's arguments based on the 1970 R^ewal 
Policy Statement. Th^^ Commission noted that the 1970 Renewal 
Policy Statement was struck down by the Court. ^ Following that 
reversal the Commission claims to have returned to the policy 
enunciated in its 1963 MC^ Inc. decision. Under the olde^;, doc- 
trine, WPIX and Forum would have to demonstrate strong public- 
interest benefits resulting from the agreement and cbul-d not sig- 
nificantly rely on th6 contention that the settlement of a dispute, 
per se, was in the public Interest.^ 

■^In the f4atter of Application of WPIX^ Inc. ^ and Forum Com- 
munications^ Inc. J fee 75-929 (August 12. 1975). 

^22 F.C.C.2d 424 (1970). 

Office of Communication of the United Church of Christ v. 
FCC, 447 F.2d 1201 (D.C. Cir. 1971). 

^25 R.R. 67 (1963). ' . 

^The majority distinguished the two prior cases, where settle- 
ment of competing application^ was allowed, on the grounds that 



The Broadcast Bureau's position that the agreement contains 
"no assurance that additional or improved public interest program- 
ming will result*' was accepted, and the public interest benefits of 
the proposed agreement were characterized as "too vague and indefi- 
nite.""^ Finally, the Commission rejected the argument that settle- 
ment in this case was per se in the public interest. The Commission 
noted that the Broadcast Bureau intended to pursue its position 
against WPIX and that would prolong the hearings wheth€?r or not 

Forum was a party to the case. Since the settlement "would not 

' 2 

significantly shorten the proceeding," the Commission concluded it 

could not "find that the WPIX-For.um dismissal agreement assures , ' 

sufficient public interesjt benefit to counterbalance the detri- 

, ,,3 . 

mental loss of choice between applicants. 

Commissioners Robinson and Hooks took quite a different view 
of the settlement. Their major difference with the niajority was 
over the application of the public interest test. Whereas the 
majority would require a positive showing of defijp(ite public 
interest benefits, Robinson and Hooks would simply require. a show- - 
ing that a proposed agreement does not harm the public interest. 
Nothing in the proposed agreement would harm the public interest; 
therefore they concluded the agreement should be approved. 



those cases invol^jfed the formation of hew corporate entities in 
which the challenger would have an equity interest. There the 
Commission saw a public interest benefit in jBtabilizing the sta^, 
tion's finances that.it failed to find in the WPIX agrGj^ment. 
See Blue Island Corrmmity Broadcasting Co.y Ino.y 1 F.C.C. 2d 629 
(1965) and Seven (7) League Productions^ Inc.y (VIII) ^ 7 F.C.C. 2d 
513 (1967). , . * 

^FCC 75-929 (August 12, 19.75), 4. 

2' ' ■ ■ 

Ibid. , - 

. 3 / . . ■ - . ■ 

Ibid .,p.5./.. '9 

^^The.^,^issent pbii^ts to 47 U.S.C. 311(c) (1970), which requires 
the Commission to find 'that a dismissal agreement is "consistent 
with the public interest." Robinson and Hooks read "consistent" 
in a neutral sense so as to imply the public interest is not harmed. 
The majority evidently reads "consistent" in an affirmative sense 
so as to require a demonstrable public* benefit . ? 
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But Robinson and Hooks took their argument a step further. They 
contended that even if the majority " s requirement ojt an affirmative 

• showing is accepted in the course of the argument, there is enough of 
a public benefit in settlement per se to support approval of the WPIX 

' agreement. Obviously Robinson and Hooks read the 1963 NBCy Inf^. 
decision quite diff erently ^from the majority To buttress their 
position that settlement is in the public interest, they point to 
Office of Cornrmni cation of United Church of Christ v. FCC^^ where 
settlement is encouraged especially when the bona-fides of the 
original objection are npt found questionable. Since Forum's bona- 
♦ fides were not called l.nto question, Robinson and Hooks saw a public 
benefit, from the settlement of litigation sufficient to meet even 
the majority's positive-benefits standard. 

Furthermore, Robinson and Hooks argued that there is precious 
little common sense dn the majority 's- position that the public inter- 
est could be served by maintaining a choice between WPIX and Forum 
as applicants. The dissent po^^nts to the. Initial Decision's question- 

< ing of the financial capacities of Forum, as well as td the fact Chat 
Forum had already spent $300,000. prosecuting its case and that seeing 
the i^oceeding .through to a final decision "could conceivably double 
that expense." For a party already in financial difficulty, further 
litigation costs are out of the question. Consequently, Robinson and 

Hooks believed thSit there was "substantial reason to doubt that Forum 

3 ' 

was 'a viable competitor,' " and that' the majority was being naive in 
claiming that the public interest was being served. 

Finally, the dissenters touched on a point raised by the Broad- 
cast Bureau hi^t avoidecf by the majority: the possibility that apprbv-^ 
ing tl^e agreement creates "imprbper incentives for strike applications 
or. other unm^ritorious competing applications."^ To the dissenters. 



^465 F.2d 519 (D.C. Cir. 1972>. 
^Ibid., p. 527. 

'^fn the Matter of WPIX (Commissioner Robinson, dissenting), p.. 2. 



A 

^Ibid. 
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this is a "definite possibility^ which Ij^wever is "too remote and 
speculat,ive to worry about/* And in any event, they point to the Com- 
mission's power'to deal with strike applications inv^ving complaints 
that are not bona fide as dkuf f icient insurance against a spate of 
nuisance applications designed to extract, settlements . ^ 

The resolution of the^WPIX case raises many troublesome liebuoc ■ ■ - 

. . ! 

The Commission's position that U^-«g4fa4::aQtees of public interest 
benefits were too vague is d^ficult* to reconc!HLe^with the Proposed 
Agreements Rulemakirhg^ s_ e^j^nasis on broadcaster r^spShsiljility . The 
Coitimission rejected tne WPIX agreement iJi^cause.. the agreement ostensibly 
was not a strong enough •guarantee • But if the agreement had been 
phrased more emphatically, it could have drawn Commission disapproval 
because of the potential for excessive and inflexible delegation of , . 
the broadcaster's responsibility. Thus the Commission Seems ready to . 
strike down agreements because they are too weak just as it- strikes 
down agreements because they^ are too strong without off'ering any 
-articulate explanation of what constitutes an appropriate degree of 
delegation. It is as though the Commission is asking all parties 
to walk a legkl tightrope and then not telling anyone where the 
tightrope is hidden. 

The Commission's? attitude in denying the reimbursement is also 
troublesome. At no point does the Commission imply that ForUm s 
expenses were nolf prudent and legitimate or that Forum was not 
actually a bona fide applicant. Although the majority never clearly 
addresses the point, Robinson and Hookis imply that the fear of stimu- 
lating strike applications was at least partially responsible for the 
Commission's decision to reject the agreement and deny any reimburse- 
meiVt, .But what sense does it make to deny prudent and legitimate 
voluntary reimbursements because of a fear of stimulating speculative 
extortionist demands? This is a logic that ^punishes the innocent 
as an exarrtole to the guilty. 

With tiusfi reasoning, the Commission-would cease to approve almost, 
all settlement^. If the Commission is to retain integrity ,in Its 
approach to rj^^ursement , l^cannot let the fear of illegitimate' 

>1 * • - - 



petitions or applications tota^lly dominate the valid public policy 
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considerations supporting reimbursement cited in Office af Communioa'- 

1 - » 

Hon of United Church of Christ v. FCC*/ At the minimum^, the Com- ' 
mission must stand ready to approve legitimate reimbursement arrange- 
ments. If there is reason to fear abuse of the p*rocess, the preceding 
chapter outlines pirocedures that can be applied to limit the potential 
for illicit payments, while allowing legitimate reimbursements to 
continue . The solution is not to restrict all reimbursements but to 
distingufish the provident from the improvident and to discourage the 
latter While allowing the former- * • 

5, A dase Yet to be Considered: -Format Changes and WNCN, New York City 

oil November 7, 1974, WNCN, New York City, segued out of Mozart's 
Requiem and into Chuck Berry's "Roll^Over Beethoven." The move from 
Mozar^ to Berry signaled a shift in WNCN's programming from classical 
music to rock and a change in call letters from WNCN to WQIV. This 
format change was the result of a long and carefully considered process 
and occurred in spite of the attensp^s of many citizen groups to save 
WNCN's classical programming- 

WNCN*s owner, the Starr Broadcasting Group', decided to change to 
a rock format because it saw continuing losses resulting from WNCN's 
classical programming. The format change was planned and carried out 
in spite of assurances made to the FCC when Starr purchased the station 
in 1972 that it would retain WNCN's classical format. 

Two listener groups quickly petitioned the FCC to deny the renewal 

of WQIV's license,^ and a separate competingNapplication for WQIV's^ 

3 ■ \ ' • 

frequency was filed. 

Further complicating matters was the chairman of Starr's own 
Board of Directors, William F. Buckley, Jr. Mr. BuckJ^ey's. fondness 
V" for classical music is somewhat stronger than his affection for rock, 

f ^ 

' -^465 F.2d 519 (D.C. Clr. 1972)'. See pp. 41-42 above. 

^The two petitioning listener groups were the WNCN Listeners Guild 
and Classical Radio for Connecticut. I 

^Tfie'competing application was filed by a Chicago-blpsed organiza- 
tion, ffibpcert Radio, Inc. Concert Radio pledged to return WNCN's for- 
mat tolclassical music if it obtained Starr's license. 
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and he began a campaign to "Save WNCN." Buckley's plan was to gather 
a half million dollars from public contributions and donate the, fund 
to a* New York area noncommercial radio station. -The noncomnercial 
station would then acquire WNCN's classical record library and 
recreate WNCN's classical format while the new WQIV continued to 
program rock. ^ 

Mr. Buckley had an easier time raising a half million dollars 
than selling his idea to local noncommercial station^. The money was 
gathered in about ten days, but as time passed and no reailacement 
station was found, support for Mr. Buckley's plan waned .^v^lassical 
musia fans then shifted their energies from Buckley's plan' to the 
citizen groups" challenging Starr's license at the Commission. 

The citizen groups' activities affected Starr bot^by increas- 

0 

ing its le*gal costs before the Commission and by placing a cloud 
ovelf the station's license — the two classic sources of c«lzen group 
f&^erage. Furthermore, the new rock format was not proving as prof- 
itable as Starr had hoped. Thus, Starr found its^if in the unenvi-^ 
able position of having to expend relatively large sums in order to 
protect ap. essentially unprofitable broadcast operation. 

The stage was then set for Starr to attempt to back out of its 
uncomfortable predicament. .Starr decided to solve its problem by 
selling the station. In'Way 1975 Starr and the GAF Corporation 
announced they had reached an agreement in principle whereby GAF ' 
would purchase the station for $2.2 million, return WQIV to its .old 
classical format, and resume its old WNCN call §ign% ' ' . . 

Starr claimed that it was selling the station i:jeluctantly 
because'^ the petitioners and the challenger "^led so much and 
rafised so many questions that it became too timjE-consuming'and too 
cos^tLy for the company to pursue this [controversy ] to its resolu- 
tion."' The merits of the case were allegedly not in question; it. 



^Buckley stated that WQIV could" not "tijake a success of the for- 
mat." D. Vidal, "Congratulations Pour into Station WNCN, " New York 
Timea. (August 27,/1975)., " . 

2 

Mlchifel Starr, Executive Vice President of the Starr Broad- 
casting Group, as quoted in M. J. Connor | "Classical Music Likely 
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was simply the cost of litigating the matter through to its conclusion 
that prompted th^ sale: "l?jB were never less than optimi-stic about 
winning, but we simply can't afford the time and energy any more.""^ 

iGAF, on the other hand, took a philanthropic view of its 
acquisition of WNCN. It didn't expect to pjrofit from owning the' 
station and saw its acquisition of WNCN as a service to New York's 
classical music audience. 

When the terms of the transaction were finalized dn August 19, 
1975, GAF and Starr were ndt^ the only parties involved in the trans-, 
action — the citizen groups had written thema^elves ijito the transaction 
so as t;o help insure WNCN 's classical format. In the contrac^t <5AF 
agreed ta the formatipn of a citizen advisory committee to" include 
.members of the two groups that filed petitions- to deny with the sta- 
tlon. CAF alsa gave^assurance3 that, it would make an effort to hire 
formeyliifNCN.employe'es wh^n rest^ffing the station for its classical 
forn)^%^' ; ; . 

Thie contract includes ^^a relatively complex reimbursement plan . 
.wherein Starr, GAF, apd a neutral group known as the. WNCN Advisory 
Conmittee undertake to compensate ;^the two petitioning groups and the 
challenger for at least' 75 .percent of their legitimate and prudent 

exp'enses. The total expenses Q.f the three citi'zen organizations^ 

■ ■ 2 ■ ' 

h^Vc been estimated at $120;00G^ " • a 

Appended to- the sale contract between Starr and' GAF is an option 
t * ■ ' *..■■*' ■ - 

cpntract between GAF and Concert Radia, the challenger, which includes 

some provisions on which thie " Coinmissioft never before had a chahce to^ 
pass.- Upder the option agreement. Concert has the right to purchase 
WNCN for $2.2 mil^lion, plus the cost of-any capital improvements, in 
tlie event GAF. either (a) decides to cease operat^ig the station pri- 
marily as a classical musie station; or (b)' decides to^; sell WNCN. 

' / - ■— p ; : r 

to Return 'to FM Station in New york. Thanks .to Lqyal Listeners' 
Fight," Wall Street JourhaV (July 11 , 1975) .^ 



^J. J. 0' Conner, "WNCN to Return as Classical^ Music Station," 
Hew York Times (August 20, 1975).' 
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The purpose of these clauses is to ensure the availability of classi 
cal music over WNCN for the five-year life of the option contract. 

The contract is, however, subject to approval by the FCC. The 
Commission has never before considered a contract similar to the 
Starr /GAF agreement, and it is interesting to examine the policy 
alternatives* available to the Conmissiori. ' 

The most innovative section of the cqntract is the option 
clause which allows Concert to buy the station in th^^^ent of a 
format change or in the event of a sale to a third party. The 
closest the Commispion has ever come to considering such a question 
is the Twin States controversy."^ In the Twin States cases, a broad- 
caster wanted to change the format of, his station but encountered 
citizen opposition. An agreement was finally reached whereby the 
broadcaster promised to conduct an audience survey to -inform him 
of the unsatisfied demand for his old format .^-^Tfie broac^aster was 
not^ however, bound by the results of the purvey. Even 'if the 
survey showed a sizable unsatisfied demand for the broadcaster's 
old form^, he could still exercise his judgment^and decide to 
retaiiyriis new format and not return to the old. 

-'^In the present case, however, the broadcaster is bound to offer 
the station for sale at a fixed price should the format change. \|If 
the Comnission applies its reasoning from the Twin States cases to 
the present case ^S^hen at first glance it Would seem an a'fortiori 
argument that the option clause should be disapproved. When the 
broadcaster was bound to the results of a survey to determine the 
format of bis station, the agreement was disapproved; so when the 
broadcaster is boCind to retain a format, irrespective of any survey 
results; or sell his station so the format can be retained, surely 
the agreement must be disapproved. 



^42 F.C.C.2d 1076 (1973) and 45 F.C.C.iZd 230 (1974). See 

pp . 50-51 above . , 

2 I ■ 

The Commission initially disapproved of the agreement because 

it sfeemed to bind the broadcaster to the results of the survey. 
The agreement was redrafted to allow greater broadcaster flexi- 
bility and then resubmitted to the Commission. 
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But is this extension from Twin St^t6^* as straightforward 
as it seems? There are a variety of factor^ that could act to set 
WNCN apart from Twin States so as to ^aj^ow Commission approval of 
the WNCN agreement. The first consideration Is the fact that GAF 
has made an explicit promise to retain.^WT^N' s ^lassical programming 
an<^ has entered the transaction fully awa^r.e of the ll^ll^od that 
a clas~*sica^ music WNCN may be an urrpro^it'able venture. /GAF^^could 
have decided not to promise to retjain cla^^ical music, but the fact 
that GAF did acquire WNCN of its own f tee will, and voluntarily 
acceptedrthe option contract, acts to^ s^tOrthe WN^ case apart from 
Twin States. In' Twin States the statiqn was not under a firm coiranit 
ment td maintain a specific type of prograitoing under any circum- 
stances, "llie new owner acquired th« station under a contingent 
arrangement which required a demon«ration that the old format 
would be profitable before any format change would be made. , ^ 

gap's position therefore seems more imbued with the conscious ^ 
and premeditated assumption of a duty to serve a specific <iaiidience 
than was Twin States'. Any shift from classical programm^g by ^ . 
GAF wduld be a direct repudiation of all promises ittade i^on WNCN's*^ 
acquisition, and could readily be interpreted as bad faith on GAF's 
part. In such a case the Commission" could argue that the option to 
sell the state4on to Concert is allowable in light of GAF s strong' 
promises to (maintain classic music and in light of the fact that 
GAF acquired the station with full awareness of the special com- • 
munity interest in classical music. The grounds for such a deci- 
sion could be that GAF had o^f its own Volition evidenced .a desire 
^ to maintain classical programming in ^ New York" and that the option 
contract is merely another''^ device for achieving GAF' s prime goal. 
Should GAF prove incapable or unwilling to continue providing 
classic^ music, GAF would allow another group to attempt to serve 
that audience. The important point in such an opinion would be 
that GAFJs discretion is not being curtailed because it was GAF s 
choice to promote classical music, and the pption^lause In tlie 
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contract is simply another means 'toward GAF's g 

"^■A chan^ of circumstances in- the New York radio market--such 
as the entry of a new classical music station generally accepted 
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The second part of the WNCN agreement likely to cause controversy 
is the reimbursement clause. . Citizen groups have been notably unsuc- 
cessful in obtaining reimbursements from the Commissions. It would be 
possible for the Commission to borrow some of its reasoning from the 
. WPIX decision and disallow the WNCN reimbursement out of a fear of 
promoting strike petitions. But such a decision would J)e most 
unfortunate. The more reasonable approach for the Commissi,on would 
be to -examine the arrangement and decide whether it is prudent and 
legitimate. If the reimbursement seems just, then the Commission 
should not be paralysed by the fear that it will be encouraging strike 
petitions — it must approve the^re imbur semen t . The Commission could,' 
however, easily couple its approval with warnings outlining its 
position toward any attempts to abuse the reTDnbursement process. 

Finally, the entire area of format change has only recently 
come under careful consideration by the courts and is one in which 

■V. r ■ ' ■ ■ 

Commission policy is still unsettled. Before the WNCN case is 
decided, the courts may have further Qpportunities to review format 
change controversies, and the Comilfission may take some steps' toward 
a more definite policy in the^area. If so, all these developments 
must be weighed by the Commission, and it must; 'avoid the danger of 
deciding the WNCN case without careful consideration of its place 
in a much larger policymaking framework. 



CAPSULE SUMMARY 

Following the adoption of the Proposed Agreements Rulemaking ^ 
the Commission had the opportunity to apply the principles of the 
Proposed' Agreements Rulemaking to a variety of concrete agreements. 
The KMJ and W^D cases revealed that behind the unanimous vote of 
the Commission there remained disagreement as to the treatment of 
citizen settlements. The WAUD and KMJ cases also demonstrated the 

\ 

: ^ • _ . • 

as a close substitute for WNCN s programming— could, of course, 

change the nature of GAF's commitment. In such a case, it could 

be argued that GAF's special commitment to classical programming 

would no longer be critical. 

1 

See p,- 51, n. ^5, above. 
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.. 
Colranission' s concern over the wording of savings clauses and main- 
taining broadcaster control over station operations • The terms of 
the KTTV agreement raided relatively novel issues, again the 
issue was resolved largely in the context of maintaining broad- 
caster control. The Commission's* treatment of the WPIJf-F9rum 
challenge reiterated the Commission's reluctance to allow reim- 
bursem^nt of citizen group expenses and highlighted the difficul- 
ties that challengers and incumbej;^ broadcasters can expect in 
obtaining Commission approval of settlements, fhe WNCN case intro- 
duces a novel set tof considerations in broadcas'ter-'cif izen group 
relations ivythe context of^ format changes • The tefrms of the 
WNCN agreement do not seem to fall neatly into ^ny category yet 
treated by the Commission and may eventually force the Commission 
to expand its reasoning in new directions. 
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VI. FINAL COMMISSION DECISIONS 



The period from October 1975 to January 1976 was art active time 
for the Commission in the area of broadcaster-citizen relations. The 

Final Report and Order in the Matter of Agreements Between Broadcast 

'1 • 
Licensees and the Pvi^ic (hereinafter, Agreements Report and Order) \ 

vwas adopted, as was the Final ' Report ' and Order in the Notice of 

Inquiry and Proposed Rulemaking in the Matter of Reimbursement for 

Legitimate and Prudent Expenses of a Public Interest Group for a 

' Gonsul fancy to a Broadcaster in Certain Instances (hereinafter 

Reimbursement Report and Order). A final decision was also reached ^ 

in the Inquiry into Subscription Agreements between Radio Broadcast 

' ^ . 3 

Stations and Musical Format Service Compames. Thus, three areas, 
of Commission inquiry with widely flivefgent origins but all touching 
on common policy issues of significant importance to citizen partici- 
pation were resolved within two months of each other. The controv*ersy ^ 
generated as a result of expanded citizen petitioning and settlement 

seems most responsible for stimulating the Commission to finally 

4 

resolve inquiries as old as three 'and a half years. 

V 

THE AGREEMENTS REPORT AND ORDER \ 

The major topics originally 'dea^^t' with in the Proposed Agreements 
Rulemaking^ were again addressed in the Agreements Report and Order ^ 
but this time they were approached in light of public response to the 
Proposed Agreements Rulemaking and with the experience of interim 
cases such as those discussed in 'Chap. 

. "^FCC-1359 (December 19, 1975). Portions of the Agreements Report 
and^Order are reproduced in App. B below. 

^FCC 76-5 (January 9, 1976). See pp\ 42-43 above. , 
3 

Report and Policy Statement, FCC 75-1234 (November 7, 1975). 
See pp. 86-87 above. 

4 . . ' . 

The Rezmburnement Inquzry dates from June 7, 1972. 

5 * 

See pp. above. 
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1. Standards for Broadcaster Responsibility > Delegation, and 
Accountability . 

In the Agreements- Report and Order y, the Coimnlssion focused on 
broadcaster: responsibility as the main consideration in detex^mining 
the validity of citizen agreements. This emphasis is consistent with 
the Propp 8 ed Agreements Rulemaking and with the Commission's thinking 
in reviewing agreements during the period between the issuance of 
the Proposed Agreements Rulemaking and the adoption of the Agreements 
Report and .Order . 

The Commission, in no' uncertain terms, requires that "licensees 
alone must assume and bear ultimate responsibility for the planning, 
execution, and supervision of programming^ and station operation ^"^ 
Delegation' of this responsibility is forbidden, "and* a licensee 
cannot (even unilaterally) foreclose its discretion and continuous 
duty to determine the public interest and^to operate infcccordanc*e 
with that determination."^ * . 

Various citizen groups questioned the Commission' s failure to 

distinguish responsibility from delegation and accountability and 

also raised the question of treating citizen agreements in a manner - 

consistent with commercial agreements. In many places these^ comments 

4 

closely parallel the analysis of Chap, IV. The Commission responded 
to the first point — the distinction between responsibility, delegation 
and accountability — by stating it has"lQng held that it is resDonsi- 
bility, and not just accountability, that is nondelegable/'^ Despite 



the Coiranission's protestations, that It operates under a longstanding 



t It 



^Agreements Report and Order^ HIS. 
2 ' ' . ^ 

Ibid. ' ^ 

Most notable are the Comments of the National Citizens Committee 
for Broadcasting, In the Matter of Agreements BetDeen Broadcast Licen- 
sees and the Public, Docket 204-95 (July 29, 1975). 

^See pp. 82-84 above. 

^Agreements Report and Order ^ 1119. To support its proposition, 
the Commission cited United States Broadcasting Corporation^ 2 F.C.C. 
208, 205 (1935); and National Broadcasting Co.^ Inc. v. United States^ 
319 U.S. 190, 205^206, 218 (1943). 
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policy, the faft remains that delegations of responsibility in commer- 
cial dealing are common in the broadcasting business. The Agreements 
Report and Order attempts to deal with this argument by treating the 

case of delegations of responsibility in the context of employer- 

1 * 
employee relations. The Commission claims that "the employer-employee 

relationship contains ample oppox;tunity for the direction of employees 

and the supervision of ^their work, and the employer retains flexibility 

" - . • 2 

to change or end the warrant of authority to act in its behalf." But 

the separation of management and ownership, which is. not- uncommon in 

broadcasting, and situations in which station operators are not.sta- 
3 

tion employees seriously undermine the argument that the licensee 

■ » 

maintains active control over 'his emplo^^s. In theory the doctrine 
of active respon'sil)ility may be appealing, but ^in practice many . . 
licensees are little more than absentee owners having little daily ^ 
contact with their broadcast properties^ Thus delegations of respon- 
sibility In the commercial sphere will occur such that if they were 
subject to Commission review by the' same standards that are applied 
to citizen agreements, the Commission would have little choice but to 
find them irresponsible delegations of licensee authority. Conse- 
quently, though the Commission claims that no double standard exists 
between citizen agreements and commercial contracts the ^very structure 
of the broadcast industry indicates that greater delegations may 
reguj^arly occur in the commercial sphere. 

In the Agreements Report and Order the Commission reiterates its 
position that the broadcaster must retain the right to modify any 
agreement, even after it is approved by the Commission, if the modi- 
fication is thought to serve the public interest. Again, the Com- 
mission says major modifications should be accompanied by notice to 



^Agreements Report and Order ^ 1123. 
^Ibid. 

3 . 

The Commission itself cites two such instances: Intematvonal 

Good Music, F.C.C. 60-1340 (1960); and WSKP^ Incorporated^ 2 R.R.2d 
1103 (1964). See Agreements Report and Order^ 1123. 

^Agreements Report and Order y 'nil 24, 38. See Ap^. B for II 38. 

154 . ^ 
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the^kjmmission and the Commission reserves the right to ask for 
explanation of "any deviations that appear to be substantial,"^ 

jThe question of an agreement's specificity and its relation to 
broadcaster responsibility was not treated directly in the Proposed 
Agreements Rulemaking but was < considered in the Agreements Report , 
and Order. The comments of the National Organization of Women 
(NOW)^ and cases such as KTTV^ and KMJ^ seem most directly respon- 
sible' for this development- In the Agreements Report and Order x 
the Commission decided that "specif icity p^ se is not improper", 
but when "detail may give rise to expectations of inflexibility 
whiQh, if imposed, would be improper"^ [emphasis in original] the 
specificit/ of an agreement's terms may cause- difficulty before 
the Commission. 

Again this principle raises the question of whether a double 
standard ac^tually exists between commercial contracts and citizen 
agreements. Surely .commercial" contracts often "give r±se to expec- 
tations of inflexibility which, if imposed,' would be improper." 
But these contracts are allowed by the Commission provided they 
contain the appropriate savings clause.^ 

2. Enforcement of Settlements 



The Agreement's Report^' and Order proposes to treat "substantive 
terms iijcorporated into an agreement" as "representations to the 
Cotnriission" and to treat them identically with all other "promises 
^of future performance."^ Thus, the Commission rejected a proposal 



■^Ibid.,1i:j8. 

^Comments of the tlational Organization of Womefi, In the Matter 
'of Agreements Betueen Broadcast Licensees and ^the Public^ Docket 
20495 puly 25, 1975). 

^See pp. 120-125 above. . • 

^ See pp. 119-120 above ' - ^ 

^Agreements Report and Order j 1125. 

6 » ^ 
See pp. 84-85 above. * 

'^Agreements Report and Order ^ ^2^. ^ * - 
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by CBS that breaches of terms in citizen agreements be treatied 
differently than other representations made in the course ^Df stand- 
ard licensing procedures. , " 



urse 



. Interestingly, ; the concept of distinguishing between terms • 

within the Commission's ambit from terms outside the Commissi'&n' s . 
2 ' 

ambit which was largely overlooked in the Proposed Agreements 
Rulemaking did gain a curspry mention in the Agreements Report and 
Order. In the Agreements Report and Order the Commission notes 
that 



in areas where licensees have public interest duties 
cognizable by tKe Commission ... [i .e . , a^eas within 
the Commission's ambit] a licensee is obliged to 
modify any prior practice or ^oposal when in the 
, reasonable exercise of , its good faith judgment it ^ . 
believes that the public interest so requires. The 
consequence of this principle is that no proposal * 
in such an 'area can. be immutable, ^whether presented 
unilaterally in an application or undertaken pursuant ^ 
to a commercial or citJUzien agreement .3 ^ ^ 

It was previously suggested that terms within the Commission's 
ambit be enforced by the Cotranission' s promifte vs. performance stand- 
ard and that tfetms outside thfe Commission's ambit be considered only 
insofar as they reflect on the licensee's character and qualifica- 
tions to continue as a public trustee. In ^e Agreements Report 'and 
Order the Commission states only that broadcasters have an af firman- _ 
tive duty to modify^ agreement terms within the Commission's ambit when 
the licensee fitids that a modification is in the public interest. 
No specific mention is made of different enforcement policies for 
terms within the Commission's ambit from those outside its ambit, 
but it seems reasonable to expect that ^ the Commission will be'more^ 
vigorous in enforcing the former than the latter. 



i 

Comments of CBS, Inc., In the Master of Agreements Between 

Broadcast Licensees and the Public^ Docket 20495* (July 29, 1975) 

2 ^ . ^ . 
See pp. 89-90 above. 

3 ■ ■ • 

Agreements Report and Order j ir24. 
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. The Agreements Report and Order also considers the question of penalize 
ihg licensees who* enter into improper ^agreements which delegate exces- 
' sive authoi?ity, : Broadcaster concern over such penalties was probably 
stimulated by the observations oSe Commissioni^r Robinson who argued 
that excessively inflexible delegations could be of no force or 
efftect and that, their only probative value related to the fact that 
the licensee was willing to enter into such inappropriate delega- 
; tion."^ In the Agreements Report and Order the Commission reassures 
licensees that it will not generality penalize broadcasters for enter- 
ing into inappropriate agreements but that "serious abdications of 

/ licensee reS4)onsibility will raise a question about the licensee's " * 

2 » 

f ^)asic fitness." ^ . ' ^ 

, 3,. Procedural Matters and the Strictness of Commission Scrutiny 

' Administratively, and substantively the question of whej^^^^he Com- 
^ mission will review a proposed agreement is an important one. A 

wide-ranging review policy would add to the Commission's administra-. 
tive burden ^nd at the same time inject a large amount qf government 
oversight into citizen-broadcaster dialogue, whereas a narrow review 
policy .leaves open the possibility that agreements counter to Com- 
mission policy will come into effect. In the Agreements Report and 
Order the Commission decided that becai/se of Its -'determination not 

to cast the. shadow of government over the process of local discussion" 
» - • / . - 3 

and because of "the Commission's limited resources" the Commi-ssion. 

will review agreements only "upon complaint or request for formal 
ruling or review." 
|. All written agreements, whether or not Commission review is, 

requested, will become ^part of the station's public files. The 



EKLC 



■^See the discussion of Robiuson's opinion in the KTTV case, 
pp. 12'^-12^ above. 

^Agreements Report and Order , 39. See App/ B fo'r ^3^). 

^Agreements Report and Order ^ 1129. 

Ibid. ; see App. B, 1F38. 

^Ibid^, 111122, 41. See App. B for 1141. 47 C.F.R. 1.526 is 
amended t(Cjthat effect by the Agreements Report and Order. 

.' ' ' • . ■ ■ 
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Commission feels that local filing of the agreement is sufficient 
and that no publication of notice Commission filing is necessary. 
In the event a broadcaster wishes to bring an agreement directly to 

the' Commission's attention, the Agreements Report and Order suggests 
that the agreement be filed as an amendment to the station's most 
recent broadcast application. ^ 



Oral agreements raisfev^ecial problems for the Commission. 
^Theirj^ existence and precise content would be very difficult for the . 
Cotiimission to discuss or jenforce. The Commission recognizes that 
"oral understandings and (agreements may be' a common practice,"^ a^d 
feels that "extending filing and other requirements to oral agree- 
ments .. .may, inhibit informal dirflo^e, contrary to our policy of 
encouraging it.," Therefore, the Commission decided not to review 
these agreements nor t<<" require that station files contain informa- 
tion about oral agreements. 

The suggestion that the Commission adopt a standardized savings 

clause was rejected in the Agi^ements Report and Order. In reject- 

ing the proposal the Commission stated that it was "not willing to 

specify how citizen agreements should ensure that licensee responsi- 

bilities are not abridged," and preferred "to leave citizens and 

licensees free to work out whAtiever-^ar^s^ngemeBtts they believe appro- 

5 0 
priate in their circumstances." At the same time the 'Commission also 

9 

noted that in a case by case review. of agreements it would not be 
willing to * strain the -plain language of agreements to- construe away 
provisions inflexibly binding licensees."^ 

Thus it seems that the Commission will con\:inue the policies 
set forth in the KMJ, WAUD and KTTV^ cases and leave it to the 



,^Ibld., 


1122. 




^Ibld., 


1142. 


See App. B. 


■'ibid., 


1130. 




^ibld., 


\h2. 


See App. B. 


^Ibld. , 


1126. 




^Ibld. 






^See pp 
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parttes to attempt to draft appropriate savings clauses.^ 

A major concern of broadcasters was that the Commission would 
outline an afflrmatlye duty to negotiate with citizen groups. One 
citizen group argued that "a broadcaster's refusal to meet [citizen 
groups] without' ekplanation. . .should raise^ an issue of an inadequate 
ascertainment, and that the failure to engage^ meaningfully in dis- 
cussions of station performance should' be an issue cognizable by the" 
Commission." The Commission's policy in this respect is clear-cut. 
The Commission requires coimnunity ascertainment , but beyond ascertain- 
ment "a licensee is not obliged to negotiate toward or to conclude 
an agreement."^ No broadcaster will be penalizfed for failure to ^ 
negotiate with a citizen group. 

The, issue of whether a citizen agreement can re^rict the 
right of a citizen group to file a petition to deny was raised in 
the Agreements Report and Order ^ and as oiitlined^in the Proposed 
Agreements Rulemaking the Commission decided that, clauses restrict- 
ing the right'^'tonElle are improper. However, "a statement tha^ the 
agreement satisfies objections which otherwise might have' generated 
a petition to deny" would be accepted by, the Commission. More 
specifically, the Commission potes that "complaints that a licensee's 
operating proposals are inadequate might well be mooted by agreement 
undertakings, and could be resolved more easily." 

Thus the Coiranisslon seems to be attempting to recognize the fact 
that a citizen agreement may wfell have a positive influence on a 
station's behavior and effectively .resolve a variety'of potential 
grounds for tKe filing or continuation of a petition to deny while 



Bn outline of an 



^See p\ 86 f or Vn outline of an argument supporting a standard- 
ized savings clause in the context of citizen settlements. 

^^ee the Comments of CBS, Inc., Storer Broadcasting, and Orion 
Broadcasting, Inc., In the Matter of Agreements Between Broadcast 
Licensees and. the Public, Docket 20495 (July 25, J^). 

^Agreements Report and Order ^ 117,^-inting the comments of the . 
National Black Media Coalition, In the Matter of A^'reements Between 
Broadcast Licensees and thQtfPublic^ Docket 20495 (July 25, 1975). 

. '^Ibid., 1120.^^ • , 

^Ibid., 1133. ^ -153 
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maintalnlng its reluctance to specifically limit anyone's right to 

• # ■ 

file. The compromise is a delicate one and the Commission's policy 
will most likely be fleshed out on a case by case basis. But under- 
lying the Commission's attitude in this area is the Commission's 
duty to "consider the allegation^ of petitions to deny, once fi^ed, 
even if the petitions request their withdrawal.""^ Consequently, 
broadcasters and citizen groups alike must remember that once an 
issue is formally raised in a petition before the Commission it 
may be exceedingly difficult to resolve the matter through a citizen 
settlement. Therefore, there may be great advantages to broadcasters 

and citizen groups alike to settle their differences without filing 

■ 2 

a petition to deny with the Commission. . 

-■1. ' . . 

Closely related to the issue of refiling is the question of 

whether a citizen settlement must be related to the . par ticular 
grievance of the petitioning^ ^roup in order to be effective. Com- 
missioner Quello at various points contended that nonrepresentative 
groups might come to dominate the petitioning and agreements process." 
The same concerns were shared by bro^casters in their filings.. Most 
notable was Metromedia for its suggestion that befpre approving an 
agreement the Commission require a shoving that the citizfen group is 
either representative of/the community or "th^t the racial, sexual 
or interest: group involved was entitled to privileged treatment... 
and that such special treatment would not disadvantage the other 
elements of the community." This suggestion was rejected by the 
Commission for two reasons. First, and most significant, is the 
Commission's opinion that "even a group" whose .indivTairal"lnembership 
appears non-representative may* raise views, concerns, or problems 



"^Ibid. • . 

2 ^ - ^ 

''ee the discussion of "pre-fil^ng settlements," pp. 31-35 above. 



3 

See, for example, the discussion of Quello 's opinion in the 
WAUD case, pp. 116-117 above, and in the KMJ case, pp. 119-120. 
aboyef ' 
4 

Comments -of Metropedia, Inc., In the Matter of Agreements 
Between. Broadcast Licensees and the Public^ Docket 20495 (July 25, 
1975). Cited in Agreements Report and Order, Ifll. , 
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that should be dealt with. It is the proposals themselves — rather 

than their proponents — which -the licensee ought to consider in rela- 

* 1 

tion to its public interest duties," Second is the Commission's 
consistently expressed desire to avoid excessive regulation of thfe 
agreements procedure, , 



THE REIMBURSEMENT REPORT AND ORDER 

When the Commission initiated the original Notice of Inquiry \0 
and* Proposed Rulemaking dealing with the reimbursement of citizen 
group expenses, it was rather expansive and detailed in its analysis 
of possible Commission regulations. The Reimbursement Report and 
Order stands in sharp contrast to the original Notice: it is short 
(only four paragraphs long), adopts no specif ic rules regulating 
reimbursements, makes no new policy -statements describing the Com- 
mission's attitude toward reimbursements, and resolves all the 
issues origi»nally raised in the reimbursements inquiry solely in 
terras oi the Agreements Report and ^Order'. In the Reimbursement 
Report '•and Order y the Commission specifically states that it does 
"not believe that reimbursement for the future expenses of a con- 
sultant, require the adoption of separate rules. The general princi- 
ples set forth in our Report and Order in Docket 20495 apply with 
equal force** to reimbursement,. 

But are the principles expressed in the /^reements Report and 
Order ^ Docket 20495, adequate or even germane to the types of prob- 
lems likely to arise in the context of roJmbursemenr^arrangements? 
The Agreements Report and Order is founded primarily on the . Commis- 
sion' s view that there can be no excessive delegation of *fcroadcaster 
authority and that broadcasters must retain a final right to modify 
agreements when they feel modification is ip the public interest, 
* These principles must be stretched to great lengths when applying 
them to reimbursement agreements. ' 



■^Ibid,, 1121, 
■^-Ibid-, ^26, 
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Consider the hypothetical case of a relatively innocuous .reim- 
bursement arrangement that calls for a broadcaster to pay a citizen 
group $1,000 a year fdr consulting services and community relations 
work. Suppose then broadcaster discovers that the citizen group 
is engaging in local activities of which the broadcaster disapproves. 
Does the broadcaster's right to modify agreements . in the public 
interest give him the right to cut off or restrict funds flawing 
to the citizen group because he feels that they are not being used 
in the public interest? If so, is there some obligation on the 
broadcaster's part to actually monitor the activities of all citizen 
groups receivings reimbursements > so as to determine whether the funds 
"are being used to serve the public interest? \ And ^if the broadcasteiT 
has an active role to play in observing citizen group activities and 
in continually detetlnining whether reimbursement funds flow to the 
citizen group, how can a c^-tizen group receiving reimbursements main- 
ta^ its independence from a broadcaster who has in the pSst typically 
been the citizen group ' s adversary? The principles of the Agreements 
Report and Order .seem out af place in this, con text — much has to be 
added to thosel principles before they can acquire i^ny operative effect 
in regulating r^mbur semen ts . ^ 

A slow case-by-case consideration of reimbirrsement arrangements 
therefore seems inevitable- before the Commissloi> eventually arrives 
at an articulate policy toward reimbursements, ^e rulemaking pro- 
cedure that is supposed to obviate the ^et^ert^or a case-by-case 
approach to a problem thus seems to have failed in its maj-or puripse. 
The Commission ^llcy toward reimbursements is now nq clearer than 
it was three and a half years ago when the reimbursements docket was' 
just opened. 

In such circumstances, it is difficult to predict the evolution 
of Commission policy. The only consistent theme in the Commission's 
thinking throughout its consideration of the reimbursement issue has 
been the fear of stimulating petitions and challenges, fueled by the 
prospect of eventual reimbursement of expenses by the broadcaster.^ 



This history: extends from the original KCMC decision (see - 
pp. 39-42 above) through to the recent WPIX decision (pp. 125*-13,2 
above) . ' 



If this one consistent trend is extrapolated into the future, it 
seems that the [Commission could have little trouble in construing' 
the principle of the Agreements Report arid Order in such a way as 
to tightly restrict the ability of citizen groups to gain reiih- 
bursements. , 

* THE F ORMAT SERVICE STATEMENT 

> ■ ■ ^ 

In May 1973 the^^^Commission noted the existence of contracts 

between broadcasters and format service companies providing broad- 
casters with pre-packaged programming.^ The Commission felt that 
there was a distinct possibilit^ that these contracts were exces- 
sively inflexible and might involve* improper delegations of broad- 
caster responsibility. The Commission closed its inquiry in 
2 ' 

November 1975, and then l^t explained that the principles of 

broadcaster responsibility that apply 'to citizentagreements apply 

equally to music format service^ contracts . Thus the Commission 

claimed that it wouj-d stand ready to scrutinize music-service con^ 

tracts when they appeared in rienewalW* transfer, assignment, or 

complaint actions- and that "adequate means" were available for 

dealing with the problem of licensees who ^violate their .public 

3 

trust anasign excessively inflexible agreements 

1 % 

Although on its face the Commission seems to be treating 

ilicitizen agreements and music service contifacts on an equal footing, 
a' basic arm perhaps unavoidable distinction in fact remains: when 
an inflexible citizen agreement comes to tbe Commission's^ attention 
the entire agreement may be found of no force or effect, but when) 



an inflexible commercial Tnusic format contract comers before the 
Commission it may not be able unilaterally to voldv the commerc4.al 
agreement simply because of its inflexibility. 



Inquiry into Subscription Agreements 'between Radio Broadcast 
Stations and Musical Format Service Companies ^ Do cket 19743, FCC 
73-540 (May 23, 1973). See pp. 86-87 iboVe for a more complete 
discussion . 

^Report and Policy/ Statement^ FCC 75-1234 (November 7, 1975)%' 

3' 7 ^ 

Broadcasting 32 (November 10, 1975). \ 
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VII. CONCLUSIONS 



RECOMMENDATIONS ' 

From the beginning, the Commission has never taken the initia- 
tive in encouraging citizen participation in broadcast licensing 

1 ' ^ 

procedures. In UCC 1 the Court had -to overturn the Commission's 

ruling in, order to grant standing to citizen groups so that they 

too could file petitions to deny. In UCC 11^ the Court chastised 

the Commission far treating public interest intervenors as "inter- 

2 ' ' ' 

Topers"^ and for exhibiting a "curious neutrality-in-f avor-of-the- 

' ■■ 2 ' * ■ • ^ 

licensee." The 'Court also criticized the Commission for a "per- 
vasive impatience — if not hostility" toward the public intervenors 
and noted that the public Ititervenors in the case were actually 
Attempting to aid thie, Commission in performing its mandated duties 
to serve the public interest, but instead of welcoming their parti- 
cipation, "an ally was regarded as an opponent."^ And in UCC ll\ 
the Court described a Commission policy which set an absolute bar 
against reimbursement'' in petition to deny situations as totally 
"inexplicable,"^ , ^ 

Evidently, therfe was a time 4n the not too distant past when 
the Commission was less thai) enthusiastic oyer the prospect of 
citizen^groups playing an active role in broadcast licensing pro- 
cedure »• Each step forward for citizen groups was won only after 
appeal to the courts for review of Commission decisions. Follow- 
ing each of thes^e decisions, the' Commission had no. choice*.but to 

^Office of Corrmcnication of United Church of Christ v. FCC ^ 
359 F. 2d 994 (D.C. Cir. 19.66). ' 

2 rM. ' ^ 

Office of Cormuni cation, of United Church of Christ v, FCC ^ 
425 F. 2d 543, 546 (D.C, Cir, 1969), 

'^Ibid,,-p, 547. . 

^Ibld., p. 548. ' ^ . 

^Ibid., p. 549 

^Office of Corrmcnication of United Church of Christ v. FCC, 
465 F,2d 519, 527 (D,C, Cir, 1972), 
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abide by the Court's ruling and graijt greater rights to citizen 
groups . 

Recent actions by the Commission indicate that it has prog- 
ressed from its early staunch opposition to citizen participation^ 
and has adopted a less hostile attitude toward citizen groups. 
The Agreements Report and' Order and the Commission's actions follow- 
ing the issuance of the Proposed Agreements Rulemaking demonstrate 
a cautious willingness to at least experiment with some effective 
forms of citizen participation, provided that the^citizen groups 
respect broadcasters' ultimate control over their stations. - 

The Agreements Report and Order outlines a set of principlls 
to be applied by the Commission in evaluating the validity of 
citizen agreements and in enforcing their: terms. Although these 
principles provide some rough guidance, as to the Commission's 
policy, they are flexible enough to allow the Commission a great 
deal of latitude in treating citizen agreements, the Cpmmission ^ 
could either take significant steps toward greater. involvement of 
citizen groups, or freeze ^citizen involvement at a low level, all 
the whi'le^'remaining within the bounds set by the Agreement^ 
Report . (md Order. ^ Thus, a realistic assessment of the Commission s 
attitude toward citizen participation" must await additional experi- 
ence with the application of the Agreements Report and Order. 

Discerning the Commission's policy toward .reimbursement ^ of 
citizen group expenses suffers from additional handicaps. The 
Rein\hursement Report and Order relies entirely on the policies 
outlined in the Agreements Beporrt and Order' and can therefore be 
no more specific than the Agreements Report and Order. ^ But the 
policies thafallbw great flexibility in applicat^^n when con- 
sidered in the context of citizen agreements, turnout to be even^ 
less helpful when appl'ied to reimbursement. 

, Thus the' Commission seems to have concJiuded- two important 
'.rulemaking proceecjings , not b^, issuing'a set of firm rules', but 
by outlining a 'set ^of genej;/il principles which will require a 
■ great deal of application in practice, before they can acquire real 
substance. Although it can b'e argued that the issues raised by 

165 



-153- 



citizen participation are intricate and not generally amenable to a 
rulemaking^approach, it must be pointed out that the Commission's 
history of indecision and delay i^ only perpetuated by rule- 
makings that outline general principles and do not firmly resolve 
basic issues. In these proceedings, the Commission was faced with 
a clear opportunity to break with its history and to take the 
initiative in providing for citizen participation. But instead 
of following that path, the Commission has chosen a more conserva- 
tive route which at least seems mindful of court decisions that 
were instrumental in the growth of the citizeil movement. 

There 'Is much that can be done by the Commission to promote 
effective citizen participation while still protecting the rights 
of broadcasters. First, it must be realized that although citizen 
groups can exert great leverage against broadcasters, the two are 
hardly evenly matched opponents in Commission proceedings. Broad- 
^casters are frequently better financed and are more likely to be 
represented by large amounts of legal talent. A reasonable appli- 
cation of the Reimbursement Report and Order so as to allow volun- 
tary payment of legitimate and prujdent expenses could prove extra- 
ordinarily valuable in helping to. right the balance. 

A more ^imaginative approach for, the Commission to follow would 
be to request legislation either allowing the Commission to award 
costs, including attorney's fees, to citizen groups that have con- 
tributed significantly to the resolution of a matter in the public 
interest, or to request that a "citizen's legal fund^be set up, 
from w^ich the Commission itself could fund citizen group efforts 
designed to promote the public interest. Th§ Commission has in the 
past exhibited at least some Interest in proposals to help defrny the 

legal expenses of parties involved in Commission proceedings . 

Changes in internal Commission procedures could also provide 
for more effective citizen participation. The Court has observed 
that "challenging groups have limited resources and no procedural * 
tools, since discover^y is allowed only when a Petition to Deny is 

"^"Closed Circuit," Broadcasting (October 7, 1974). 

• 166 
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set for hearing.*'"^ Therefore, in many cases a petitioning citizen .group 

is caught in a Catch-22: it cannot get a license designated for hearing 

until it makes a sufficient evidentiary showing, but it cannot 'make a 

sufficient evidentiary showing until it gains the rights of discovery,. 

which come only after a license has been designated for hearing. As 

2 

the Court observed, "new approaches are clearly necessary." 

The Court noted that "providing challengers with the power to 
take depositions" mijght be one means of avoiding this procedure, in 
which it finds that a petition raises sufficient questions about the 
^ licensee's capacity or operations so as to warrant a further investi- 
gation but not so strong as to require a designation for hearing. 
In such a case, the Commission could grant the citizen\eroupvarious 
powers of discovery and once the discovery process is complete, 
determine whether the^ license should be set for hearing* 

Lest it be thought that these measures promote irresponsible 
behavior on the part of citizen groups, it should be emphasized that 
they could all be made subject to strict Commission control. Citizen 
groups that receive legal costs from the Commission or from a broad- 
caster could be held liable for at least" the amount of the award in 
the event the Commission uncovers evidence of abuse. Strict rules 
governing the use of information gained in the course of pre-hearing 
discovery, and the possibility of imposing sanctions, could help ( 
guarantee that discovery proces^rf^s^re not abused. Furthermore, thb ^ 
provisions of Chap. IV previously discussed co)xl4 be invoked in case 
of the suspic^ori^of an abuse. j 

In all, a variety of measures are • available/^to the Commission for 
' providin-g for more effective and constructive citizen participation in 



^Bilingual Bicultuval Coalition of Mass Media, Inc. v. FCC, 492 
F.2d 656, 659 (D.C. Cir. 1974). There the Court cited Report and 
Order, 11 F.C.C.2d 185, 187 (January 11, 1968): "These procedures 
may be used for jjurposes of discQvery in any case of adjudication.,, 
which has been/designated' for hearing." The. Court also cited "The 
F.C.C.'s New Discovery Procedures/' XXII Federal Cormimication Bap 
Journal 3 (1958). 

^ibid. \ . 167 * 

^Ibid. 
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licensing proceedings. Adopting these measures does not necessarily 
imply that the Commission will be encouraging or promoting irrespon- 
' . sible citizen behavior. Legitimate broadcaster interests can and 

should be vigorously protected by the Co^nmission . Bjj(t at present, * 
« it appears the Commission is following a cautious course, wary of 
directly violating the Court orders that were instrumental in gain- 
ing citizen groups their rights before the Commission, but not 
actively seeking to help citizen groups expand or strenuously assert 
those rights. This could well be a propitious, time for the Commis- 
sion to turn its back on its history of denying citizen par- 
ticipation and of acting in an indecisive and dilatory fashion and 
instead to affirmatively promote responsible, effective citizen par- 
ticip'ation fully respect-ful of broadcasters' legitimate rights. 

« SUGGESTIONS FOR FURTHER RESEARCH 

Many aspects of citizen group involvement before the FCC, which 
have not been 'adequately explored in this report, merit further 
research. 

A Follow-Up Study of Citizen Group and Broadcaster Behavior After 
the Signing of Agreements 

, Throughout this report attention, has been focused on the process, 
leading up to the signing of agreements and the terms of agreements 
that are finally signed. Nothing has been said about the effe'ct of 
agreements: How 'well do agreements work out? Are citizen groups 
satisfied with broadcaster behavior following the signing of an ' 
agreement? What are broadcasters' reactions and experiences follow- 
ing the signing Df agreements? How is broadcasting changed by the 
agreements process? 

The after-effects of citizen agreements have not been Ignored 
because they gre .unimportant j In fact, it is impossible to fully 
assess the value and impact of the petitioning and s.ettlement process 
without considering the changes CcUisod by citizen settlements. But 
data as to, the effects of settlement on broadcaster and citizen group 
behavior are Vjiarse^and relatively unrelia^ble. -At present It Is 

n 
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therefore impossibjie to write what would ideally be the final chapter 
of this report: an examination* of agreements that haye "succeeded," 
agreements that^have "failed," an^ an analysis of why some agreements 
are more successful than others. 

To collect the required information it will probably be neces- 
sary to sample matched pairs of citizen groups and broadcasters who 
have been involved in citizen settlements ani'to tej^t their reactions 
to the effects of the settlements . to which* they arit parties. A 
vax;iety of questions can be asked of both broadcasters- and citizen 
groups in order to gauge the post-agreement experience. A sample 
of* broadcasters relativ^y unaffected by the petition and settle- 
ment process could be used as a control. 

If the agreement contains a quantitatively measurable term, 
such as one concerning the hiring of minority groups, then data as 
to minority group employment at the station can be collected and 
compared with employment: data at similarly situated stations to 
.test the hypothesis that signing a citizen settlement has a signi- 
ficant impact on minority employment. Comparable tests can be 
constructed .to measure the effects of other terms of agreements on 
progriamming, community involvement, and station finances. 

Subjective broadcaster, general audience, aijfl citizen 'group 
reactions would also be Ajgluable measures of an agreement's success. 
•An agreement that gives rise to a stronger, mutually Constructive 
and mutually satisfactory dialogue between broadcasters and citizens 
will almost certainly be described differently by both citizens and 
broadcasters than an agreement that has been followed by misunder- 
standings, suspicions of bad* faith, and continued tensions on both 
sides. Agreements that do not. give rise to claims of breach are 
also' likely to be more constructive and stable arrangements than 
those marked by charges that a party has reneged on his promises. 
Agreements leading to changes in broad^^ast operations that are 
appreciated by the station's general audience are also likely to 
be viewed as relatively beneficial and constructive. 

Once such data as to the success or failure of a citizen settle- 
ment is collected, then research, can turn to the question of why some 
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agreement^ are more successful than others. Is it a function of the 
terms of the agreement? Of the atmosphere of the negotiations leading 
up to the signing of ^ the agreement? Of citizen group characteristics? 
fit broadcaster characteristics? Of the characteristics of the com- 
munity in which the station is located? Or of other factdrs that are 
not readily explainable? ^ ' 

If these questions are answered, then citizen groups, broad- 
casters, ahd the Commission alike all stand to benefit. Citizen 
groups and'broadcasters might have a better conception of how to 
draft and implement agreements which are successful in that they 
cause, fewer brbadcaster-citizen tensions and result in more con- 
structive improvements in broadcast service, and the Commission 
would at the same time hdve a more, accurate sense pf the effects of 
citizen settlements on broadcasting and be better able to match its 
policies to realities of the situation, 

The Cost of Litigation 

At various points in th6 analysis it became clear that the size 
of legal fees involved in appearing before the (Jomnri-ssion is a major 
factor in giving citizen groups leverage over broadcasters and in 
the decision to settle a petition rather than see it through the 
Commission's process. It became equally clear that accurate data 
describing the cost of litigation before the Commission are largely 
nonexistent. 

The lack of such data places real and limiting restrictions on 
the ability to analyze the settlement process. It is impossible to 
estimate citizen group leverage with any precision, and it therefore 
is impossible' to assess the impact of policy 'changes on citizen group 
leverage. Similarly, without data as to the cost of litigation, it 
is difficult to apply any model that describes settlement behavior.^ 

Some of the problems involved ^in collecting such data have been 
described. To recap: lawyers are bound by confidentiality to their 
clients and would therefore be very reluctant to part with any 



^Such as the model, described in App . C^ 
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specific billing information; citizens and broadcasters have incen- 
tives to bias their estimates of legal fees, and often may not seem 
to be fully informed of tlie. nature of the costs they have incurred 
I ox are likely to incur* 

A promising solution to this problem is to construct a series 
of hypothetical petitioning scenarios beginning with a simple . 
petition and progressing through more intricate petitions and 
challen^i^s. These scenarios could be submitted to members of 
the Contfnunications Bar- and lawyers who have experience in repre- 
senting citizen groups. These lawyers could then be asked to rely 
on their past e^fperience in order to estimate the costs of prosecut- 
ing and/or defending each of the hypothetical cases. This procedure 
will not require^the violation^of any confidentiality requir.ements . 
and has the further advantage of providing a set of estimates of the 
cost of prosecuting comparable, although admittedly hypothetical, 
cases, 

The data generated by suc^i a procedure would be of most imme- 
^ diate value to studies qf FCC operations; the methodology, however., 
could conceivably be extended to studies of other federal, state, 
and^ municipal agencies. At eacii level of goverijiment the cost of 
appearing before regulatory bo^es exerts a significant effect on 
the behavior of parties with standing before the agency. By quanti- 
fying the costs of appearing before agencies and systematically 
relating those costs to the behavior of regulated firms and indi- 
viduals, regulatory bodies would gain more effective insight into 
their own ability to control the "Indus trie's they are supposed to 
regulate . . ^ * / . 

• Internal Management at the FCC 

Delay seems inevitable in mofet proceedings before the FCC. 
«i/ To somfe' extent this delay may simply be the result of a large work- 

load at the Commission, but it is also likely that management . 



"^See pp. 64-68 above. 
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\ efficiencies could make significant inroads and help clear many of 
tl}^ Commission's bottlenecks. To approach this problem coherefitly^ 
an overall analysis of the tasks confronting the Commission, the ' 
costs of completing each of those tasks, and the benefits resulting 
from- the completion of each of the tasks would be required. With 
such data an efficient alloca^tion of resources at the Commission 
could be attempted. 

Doubtless the most difficult part of such a study would be 

, determining the benefits resulting from each of the Commission's 
activities. Among the Commissioners themselves there can be sharp 
differences of opinion as to, say, the vailue of close regulation 
of cable systems and their operators, as opp^osed to Increased moni- 
toring in the area of telecommunications. Although it is unlikely 
that a universally accept.able set of priorities exists, it should 
nevertheless be possible to match outcomes of Commission regulation 
to their corresponding costs in an organized .fasiy|||^ that will at 

.least help pinpoint areas where there seem to be over ly ^concentrated 
allocations of resources as opposed to areas with relaitively light 
allocations of Resources . - 

By^ reallocating its own resources, the Commission could change 
the costs faced by parties appearing before it. Thus, should th^ 
Commission decide to focus more energy on reviewing agreements 
and to reduce the resources devoted to cable regulation, then thft^ 
' co0is of appearing befope^he Commission can be expected to rise 
for cable operators a/d decline for parties to agreements. This 
would probably increase the number of agreement cases coming'^ before 
the CommTSsion and reduce the number of . cable television cases. 
The courts have recognized the ability of agencies to restrict or 
expand access to their own process through the device of changing ^ 
tl>erN;ost of appearing before the CoraiAssion. For example, in UCC I 
the Court observed that ''the expense of par ticipation in the admin- 

. istrative process" is "an economic reality which will operate to 
limit the number of those who will seek participation.""^ By' 



\Office of Communioatian of United Church of Phrist v. FCC^ 
359.B!:2d 994, 1006 (d;c. Cir. 1966). 
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undertaking a broad study of its own Internar management procedures 



d by developing an ability to reallocate resources among Its vary- 
Ing tasks, the Commission would.be better able to u^e. tfie ''economic 
ality'' cited by the Court as a policy-related means of controlling. 



re 

access to the Commission's services, 

✓ ■ 



Citizen Group Organization and Fundin'g 

Data describing broadcasters and broadcasting are relatively 
easy to come by. The FCC' s file cabinets are packed with form^ 
and applications describing most aspects of every broadcast sta- 
tion's opei:ations. Libraries are also filled with mater i^s ana- 
lyzing broadcasting, its economics, its effects on society, and 
a host of other brc^adcasting-related topics. But almost nothing 
has been written about the phenomenon if citWen^ group'' invblvement 
before the FCC: Who are vthese groups? How arte they organized? 
How large are their memberships? What are theiV goals and prior- 
ities? How are they funded? 

Since the petitioning process is relatively young and since 
the people's growing concern over the control of broadcasting is ^ 
also a relatively nhw development, it is likely that many citizen 
groups have only recently been formed and that many new groups 
will emerge in the future. At the same time, more established 
groups are continually shifting their priorities , reassessitig their 
strategies, and engaging in new activities . _These groups may grow 
to become a powerful force in broadcast regulation, and an under- « 
standing of their operation would be valuable in constructing- 
appropriate policy at the Commission . ^ 
The. first problem that should be addressed by a study should 
be .an identification. -of citizen groups and a description of their 
o-rganizatlon, membership, priorities, and financing: a citizens' 
census. Once the census is completed, a subsampl e can be studied 
in greater depth. For each citizen group in the ^^Rmple , - the^ 
study can examine the group's past experiences in dealing with 
broadcasters, the Commission, and other community organizations^- 
and attempt to clarify them as "failures" or "successes" along a ^ 
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variety of dimensions^ Hopefully, by studying enough citizen 
groups, patterns of failure or success will emerge so that con- 
clusions can be drawn about the factors leading to effective and 
responsible "citizen group participation in broadcast regulation. 
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Appendix A 

PROPOSED POLICY STATEMENT AND NOTICE OF PROPOSED JIULEMAKING 
RE; AGREEMENTS BETWEEN BROADCAST LICENSjjfeS 
AND THE PUBLIC ^ " 

■ . >: ' 

* ■ Adopted: May 29, 1975; Released: June 10, 1975 

By ^ the Commission: Commissioners Hooks and Quello concurring and 
^ issuing, a ^^tement. 
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511. The^omrhission has under consideration its policies and prac- 
tices with respect to agreements entered into by broadcast^ licensees 
and tjie public relating to the program service and operation of the 
licensees' stations. > ' . 

112. It has long been the policy of this Commission to encourage 
affirmative dialogue between broadcast licensees and members of the 

^N^^gl/blic served by the licensees ' stations. We hai/e advocated this posir 
tibn in the belief that such activity "ehjDuld prove to be more effective 
in improving local service than would be the imposition of strict guide- 
lines by the Commission.'* KCMCy Inc., 19 FCC 2d 109 (1969). To say 
that these broadcaster-citizen contacts should coiftinue throughout the 
license term — ;even in untroubled times — is simply to reaffirm the.*4-r^^^r~' 
ent public orientation of broadcasting, with the licensee as a res^ponsible^ 
trustee on behalf of his fellow citizens. In the event of disagreement 

and dispute, the value of sustained communication "to promote local xeso- 

• . . / 
lution of complaints as they, arise" is all Ae more apparent. Final " 

. Report and Order, Docket 19153,. 38 fed. Reg. 28762, 28764 (1973). 

113. Even then, not all complaints concerning broadqast service 
or operation lend themselves to easy or rapid solution. Particularly 
in the»recent past, large increases in the' numbers of formal petitions 
to deny rene^ais oF licenses have testified not only to general social 
discontents but to deep-seated differences between broadcasters and 
their critics — and among various groups of citizens themselves — over ^ * 



the role and the control of this coun/ry's electronic media. Not 
surprisingly, the local btoadcaster-^citizen dialogue has begun to 
adjust itself to this qualitativel>y different stat^ of affairs. Con- 
tacts are leading to informal negotiations and, upon occasion, to 
more or less formal understandings between the broadcaster and mem- \ 
bers of the public in his coiranunity. It behooves the Commission, at^ 
this time, to speak to these developments, and to seek comments in 
response . ^ . 

114. We have mentioned .the advantage that local broadcaster- , 
citizen discussions have over the ^mposition, from above, of strict 
guidelines by the F.C.C. Another salutary aspect of the discussion 
process should be its recognition of the licensee's broad discretion — 
under the First Antendment, the Communications Act and tjie Commission's 
rules— to program, and -operate his station^ according to his reasonable, 
good^aith determination of the public interest . ^^ broadcaster there- 
fore »has discretion to enter into agreements with others concerning 
the programming and operation of his station in the public interest. 
Certainly the Commission, constrained by the very charters Which 
grant the broadcaster his freedom, cannot itself mediate every local 
dispute. 

115 ^The difficulty with somebxpadcastelr-citizen agreements 
that recentl^have come to tMte Comm'ission's attention lies in the^ 
attempt to hord the licenseg "accountable to esseqtially private 
interests T^uP the basic scheme of the Communications Act is other- 
wise; for ullder it the licensee alone must assume and bear ultimate 
responsibility for the planning, selection and^supervision of all 
matter broadcast. And his standard of service'' must be the public 
interest. * - 

' 116. Agreements which spring from any contrary premise cannot 
ejidure and, indeed, their fundamental unsoundness threatens the entire 
process of Local broadcaster-citizen dialogue^AjfTTlch the Commission hai 
sought to encourage. Xccordingly, we have determined to set forth at 
this time — and to. seek commenf • gpon— some tentative views regarding 

176 . ■ ' 



th% place. of broadcaster-citizen agreements in improving and maintain- 
ing service to the public interest, . ' 

117 • The key assumption in the discussion which follows the 
"good faith" of the parties engaging in dialogue. We reiterate our. 
recognition of the danger that "broadcasters* may feel compelled .^tp»^ 
yield to organized pressure groups without regard to the merit 
their complaints." 38 Fed, Reg, at^^i8764. There is no way for the 
government to eliminate such threats entirely, without becoming so 
heavily involved in the business atid the. freedoms of the broadcaster 
and the citizen as to constitute; itself, a greater threat. However^ 
on a showing of*' reasonable 'tause to believe'^that either party has 
abused* the process of community dialogue, we will seek to ascertain . 
whether action by the Commi^sidn would be appropriate. For the pur- 
poses^ of this document, let it be clearly stated that we express 
neither favor nor disfavor for broadcaster-citizen, agreements, a$ 
such. Certainly no litensee need fe^el, as a result of this proposed 
policy statement, any greater need to conclude agreements on matters 
of citizen interest. What we have encouraged, and re^firm here, is 
local discussion and dialogue. Whether the proces^of dialogue' 
results in express under takings by the broadcaster and cdtizen par- 
ties is a matter for the par ties', to decide , in light of the additional 
discussion' herein , - ^ * 

r US, Agreements and und^^tandings between broi^dcasters and 
citizens groups have arisen in differing c6ntexts and varying forms. 
Some have been tendered in lieu of^ formal petitions' to deny. Others 
have been filed to resolve^ matters set forth in pending protests."^" 



Where the agreement is the quid pro quo for the withdrawal of 
a pfending petition to deny, we \ave also carefully examined — and will 
continue to examine — the allegations set foVth by j^^icioner , to 
determine if any substantial and material question of fact has been 
raised as to whether a grant of the chatlAged application would 
serve '^rife public interest, convenience and necessity. Moreover, as 
discu^sH An Paragraph 15, in/ra, we' caution parties against viewing 
an agreement as protection or insulation against future challenge. 
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WlWr^er possiblei;-^e have construed the p,rovislons^ of these accords 
in a manner favorable to their implementation* ^ Even where under- 
standings have been susceptible to differing interpretations, we 
generally have declined to have the parties redraft . their agreeme/ts. 

^ We did not-wish^/^y dispeliing ambiguities in language, to inhibit 
trhe development of the local discussion process. In 'several instances, 

, however, we ^ave been constrained to reject agreements . whose provisions 
clearly. and improperly curtailed the licensee's fundamental responsi- 
bility over the programming and operation of its stfation. See Jwtn 
States Broadcasting/ Inc., 42 FCC 2d 1091 (1973) and 45 FCC 2d .230 
V1974), ' ^ ^ ^ 

119. The Ultimate responsibility with resect to programming 
and station operation ^ests upon the indivi^al licensee. This 
duty canndl be delegated and a rtcexxsee-tTannot , even unilaterally, ^ 
foreclpse its discretion and continuous responsibility to determine 
the public int^^est aud to operate in accordance with that deter- . 
mixtion. Indeed, the Communications Act of 1934, as amended, holds 
licensees alone accountable for the operatiotl of their^ations 
the public interest. Accountability denotes responsibility* As 
we stated in the 19A1 Report on Chain. Broadcasting, later Approved 
in National ^roadca^ ting Co. v. United States , 319 U.S. 190, 205- 
206 (1943) : 



The licensee has th^^uty of determining what programs 
shall be broadcast over his station's, facilities, and 
cannot lawfully delegate this^duty or transfer the 
control of his station dire^ly to the network or ^ 
indirectly to an advertisinj^ agency, , He 'cannot- law- . 
fully bind himself to accept programs in every casV 
where he c3.nnot sustain the burden of proof that he j 
has a better program. The licens^ is obligatedJu>/ 
reserve to Himself the final decision as to whax pro- 
grams^ will beat serve the public interest.. We con- • 
clu^e that a: licensee is not fulfilling hii obliga- 
tion^ to' operate /i^ public interest, an)d is not 
operating iti kcp<irdanpe with the express requirements 
of the Commuiv^catlons A^t, df he agrees to accept 
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prpgrams- on any basi? either than his own reasonable 
decisioi)' that the programs are satisfactory. 

IJIO. Were the Commission to permit liden^es to bargain away 
parts of their discretion for eommercial reasons^ in order to obtain 
the dismissal of a petition to deny or for any other reason, this 
fundamental doctrine of licensee responsibility would be emasculated. 
For this reason the Commission has uniforrnly rejected agreements which 
would operate to restrict the right of a licensee' to make and .imple- 
ment d^isions respecting station operations. For example, we have 
proscribed network agreements which unduly restrict the, carriage of 

programs of any other network (Section 73 .558 (a) (b) ) j and tradfe 

" ) 

agreements which impair a licensee's obligation to retaitt control ' 

Qver progr^ matter at all times" (:Filing of Agreements^ 33» FCC 2d 653 " 

(1972); WGOK, Inc., 2 FCC 2d 245 (1965); United BroadoasUng Co. of 

■New Yorky InCy 4 RR 2d 167 (1965)). We have also pointed out that 

"private agreements cannot be construed to limit a broadcaster 's 

responsibilities and obligations imposed by the CoTnmtinications Act 

Golden West broadcasters^ STCC 2d 987 (1967). There is, of course ,: 

ntvrule of law or policy which prohibits a licej^Kee, in >the exerc^isel 

oT its diicretion, fr 



om determining not to broadcast^certain progrs^mL 

, • ^ < *• 

or to broadcast other programs which^ it believes better, serve the \ 

i ■ \ 

public interest. It is the fixed determination, binding and unchangeV- 
able, which runs afoul of the requirement of . licensee responsibility. 
To the extent that any agreemerit surrenders this discretion to >3*thers, 
it cannot be considered by this Commission as having any force or 



effect. . ^ - . 

IT 11. How the Corpmission implements these principles in an 
environment whare broadcaster-citizen agreements are becoming more 



^See also Report ^and Statement of Policy Je; -Commission En 

Banc Programming Inquiry ^ -25 Fed. Reg. 7291-, 7295 (1960), Fairness 

Report in Docket No,. 19260, 39 Fed. Reg. 26372>. 26375 ; 48 FCC 2d: 1 

(1974),' ^ A . '\ ' 

3 A . \ 

See Letter to Public Communications, Inc., regarding KCS\T(TV) , 

San Diego, California, September 30, 1974. FCC 74-10^1. 
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frequent is a matter of considerable importance. Clearly, we cannot 
ailoW ourselves to. be cast in the role of a local mediator, resolving 
differences and recommending agreements affecting each aspect of 
station operation, ^e have neither the staff nor "fhe financial 
resource's to assume such a herculean task. More importantly , the 
Commission is neither authorized nor willing to becotne a program 
censor, med^Lating a dispute as to whet|tier a particular program or 
announceipent should be presented' at some specified time in the 
future. The dangei;^ inherent in permitting ourselves to be drawn 
through our lic^nsingSprocedures into such a role are self-evide|it . 
Some have suggested we might seek to adopt specific rules governing 
the iocal agreement '^process , defining the issues and matters that o 
could be discussed and the persons or groups qualified to participa,te 
in these discussions • However , we question not only the practicability 
of fashioning such an inclusive set of regulations, but also the desira- 
bility of such pervasive gpvernmental intriTsion in this area. We 
shun, for example, .§ny suggestion that the Commission ''certify'* indi- 
viduals or groups ag bargainers on behalf of the public. Moreover, 
we are concerned that any rules which might be devised would be so 
detailed and -cumbersome as t^distract the parties from focusing their ^ 
efforts on resolving their legitimate differences. 

; 11X2. Balancing cpi^coiicei^a.=-£ot.Ji§ pres^ of the .broadc^st^ 

licensee's non-delegable accountability to the. whole public against, 
our determination not to cast the shadow of government over the process 
of local discussion— and in the realistic light of the Conttnissiori'si. 
limited resource'^— v& {S^tdpc^^e^to^ak^ xognlz^nce .of 4g;:gS®ents between ^ 
licensees and members of the public only to the following ejc|ent: 

• - ' ' * »" " 

(a) Where such agreements result in a written amend- 
ment to, or entry, within, a past or current (pending) 
renewal or other broadcast license application, we will 



^At the same time, we do expect the licensee to consider the 
extent to which the demands. of a particular group reflect general 
public, and not merely private, intere?tB. 
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treat that amendment or entry as we would any oth'er 
information in such an application--namely as a repre- 
sentation by- the* licensee upon which the Commission,, 
can rely. As in the case of a renewal applicant's 
proposals for future levels of non-entertainm^ht pro- 
gramming, for example, we would leave the licensee • 
free to modify the representations, asking only that 
the Commission be informed if the modifications are 
significant. Upon our own motion, we may ask for 
explanation of any deviations that appear to be 
substantial, 

(b) Where we are asked to determine whether a 
particular agreement is contrary to law, Commission 
policy or our rules, we shall review it in conformity 
with the principles of this proposed policy statement, 



1113 It should be' noted that both subsections of Paragraph 12 
above refer to accoi|p|s which have been reduced to writing. We can- 
not and will not allow oursel^s to become embroiled in disputes as : 
to the existence or the terms of oral agreements between licensees 
and citizen groups.- Accordingly, where the parties have declined 
to formalize their understandings in writing,' we propose to give no 
consideration whatever to those understandings. Moreover, we wish 
to make it clear that the writing referred to in Paragraph 12(a) is 
the expression that appears in the tenewal application itself , as 
amended if that be the case. Ordinarily, therefore, we would take^ 
no cognizance of an agreement — even if reduced to writing — that is 
the basis for, or represents the genesis of, an^ entry in a renewal or 
other li*tense application.. For us ,vthe best evidence of any commit- 
ments alleged to rest upon a bVoadcajster-citizen agreement will be, 
the licensee's understanding of tha^ accord as reflected in h-is 
application representing it t;o the^mmission . . 

1114. Except as contained in such an application, we would not . 
expect agreements between licensees and the public to be filed with 
us unless -accompanying a complaint or other request for sp^ecific and 
formal action. We propose, however, that the significance and the 
wide citizen interest in such ^ac-cordsL be recognized, by^ requiring^ their 



deposit in the public files of broadcast stations which enter- into 
theim. Accqrdingly, we propos'e an appropriate amendment to Section 
1.526Vof our rules,. and invite suggestions as. to its content. 

Ills. Assuming there is placed before us a writing of which 
we intend to take cognizance under, the terms of Paragraph 12, our 
scrutiny will be careful and thorough in light- of the principles 
set out above. We want to ensure that its provisions do not con- 
stitute an abdicationj^of licensee responsibility or are othe^pdise 
incompatible with the Communications Act, the Commission's policies 
and regulations, and other applicable federal statutes, ^.g., 18 
U.S.C. 1304, 1343, 1464. For examjple, agreements whose provisions 
bind* the licensee to broadcast a fixed amount of programming 
directed to a particular segment of the community or a particular^ 
number of citizen-initiated or issue-oriented messages at stated 
periods of .time would improperly infringe upon' the licensee's dis- 
cretion in matters of programming and program .scheduling and, thus, 
would be regarded as an abdication of licensee responsibility. 
Similarly, a requirement that the licensee hire an individual from 
a list of candidates supplied by a citizen group or that the lictn- 
^ see's selection of a particular program host be subject to the 
approval of a citizen group would- constitut^ a curtailment of the . 
licensee's ultimate responsibility over its station 's employment 
practice-s. Proposals relating to a station's program service and 
employment policies and practices, which ^ar^ agreed to by licensees 
and citizen groups, must not 'bind 1 ice^i sees -Inflexibly . Licensees 
must retain the right — indeed, piey have tne bbligation—subseauentl; 
to modify these proposals when in the reasonable exercise of their 
good faith judgments they believe the public interest requires it. 
The licensee'^^obligation, on the other hand, is to make only those 
agreements which he genuinely believes to be* in the public interest. 



^In cases where the licensee improperly Has abdicated its 
responsibility, it^will be our obligation to consider the license^' s 
continued fithess to' serve as a public trustee. * ^ 
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An ajgreement properly should be based on an honest acceptance of the 
merits of a proposal and not on any desire on the part of the licensee 
to further his own private interests or to avoid Commission Scrutiny 
of his trusteeship. For this reaspn, neither licensees nor citizen-* 
- negotiators could justifiably rely on any provision of an agreement 
^ which purports to preclude the filing of a petition to deny. It may 
be that an agreement would obViate any desix;i^^n^he part -.of citizens^ 
to file a petition, but a decision with regar'd to such filing must 

be left to the discretion of the-,citizens involved, 

^ \ ^ . / 

1116 Our previous comments have focusejd on the licensee's 

responsibilijey in ma'tters of programming and employment, which areas 
arj^most frequently the subject o£ licensee-citizen agreements. Our 
decision to proceed in this manner should not be misconstrued as a 
limitation on the ^cope of agreements coming under our scrutiny. 
Indeed, we have specifically declined to limit these accords by 
defining the matters that can be discussed and assented to by licen- 
sees and members of the public. However, there are /activities which 
are Clearly extraneous to the Commission's tegulatc/ry functions. See 
Black Identity froeqciation, FCC 71-378, 21 RR 2d 746 (197J) . However 
laudable such activities may be, we prefer neither to ^prove nor 

disapprove agreements covering matters of this sojt. 

* ' 1. . 

1117. It is the judgment of the Commission that the principles 
and practices set forth in this proposed policy statement should be 
applied to all cognizable agreements entered into- by, licensees and 
citizen groups subsequent to issuance of the proposal, even though ^ 
it is not final. In *the same vein, pending agreements which have 
been submitted as the quid pro quo for the withdrawal of an unresolved 
petition to deny v^ill also be evaluated in acdordance with the afore- 
noted principles and practices. Agreements, heV^etofore either im- 
plicitly accepted or explicitly considered by "^the Commission in dis- 
posing of a petition to deny , or similar '.protest , need not be revised 
by the^'^^Tties^ or re-examined by the Commission., Instead, i^e will 
interpret these existing agreements in a manner consist^t with our 
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announced rble •and with the fundamental* principle \hat the licensee 
has a non-delegable responsibility over the programming^and operation 
of'^its sption. ' Of course, provisions of existing agreements which 
may operat-e to improperly .curtail this fundamental resj)»nsibility , 
will have no force or effect before this Commission. Finally, we 
believe that our announced course of action can apd should be . 
applied to any pending complaint concerning the I'icensee ' s imple- 
jHentation of a previously filed agreement. 

HIS. This action is taken pursuant to Section 403 of the Com- 
munications Act of 1934, as amended. Interested parties responding 
to this Notice of Inquiry may file comments on br befor^ July 25, 
1975 . Reply cbmraehts may be filed on or' before August 11^^75. 
An' original and eleven copies^ of each formal repponse Hiust be Tiled 
in accordance with the provisions of Sections 1'.49 and 1.51 of the 
Commission's rules. However, in an effort to obtain the widest . 
possible response in this .proceeding from licensees and mei^bers of 
the public, informal cdknents (without extra copies) will tfe accepted, 
Copies of all pleadings .filed in this matter will be available^^^ 
public inspectikjn during regular business hours in t^V^^'^ti'ss ion's 
Public Reference Room at its headquarters in Washington, D.C. 



184 



to 

}- 



Appendix B / 

/ 

AN E XCERPT FROM THE FINAL REFOIHT AND ORDER IN THE 
• MATTER OF AGREEMENTS BETWEEN BROADCAST 

LICENSEES AND THE PUBLIC 
: : 



j SUMMARY^ OF POLICY • . • 

34. Finally, the key assumption in successful dialague and 
possible, agreement is the good faith of the parties* We reit.erate 
our recognition of the danger that "broadcasters may feel dompelled . 
to yield to organized presSlJ^e groups without regard to the merits 
of their complaints." Final Report 'and Order^ Docket 19153, 38 Fed. 
Reg. 28762, 28764; There is no way for the government . to eliminate 
such threats entirely, v^thout becoming so heavily' involved , in the . 
business and the /freedoms of broadcaster and pitizen as to constitute 
itself, a greater threat. However, on a showing**that either; party 
has abuseji^-tlie piroce^ of Community dialogue, we will seek to ascer- 
tain whether Commission action would-be appropriate. 14/ 

,' . ' . ~ 

35. Our consideration of the comments in this, docket, as well 
as examples^'^bf citizen ' a'greements that have come before us^ has led 
us to the following conclusions.. Citizens in a station's service 
area can make valuable contributions -to broadcasting by communicating 
to the station licensee their perceptions of what the public interest 
requires. Licensees, for^ their part, have an obligation to' seek out 
citizens* views, weigh them, and p^jropose programming and operating 
practices to serve the public interest. The Commission's role is to 
establish prbcedures to facilitate these processes and to determine 
whether licensees have, in fact, re^sonab^ served the public. 

i 36. One recent result of the dialogue between citizens and^ 
bXoadcasters J|ias been more or less formal agreements, in. which licen- 
sees qpdertake to operate ^iij certain waya perceived by the parties 



14/ See Northwestern Indiana Broadcas^ting Corporation ^ FCC 75-1085 
^ (1V75) 



to the agreement as serving the public. interest . 'While we encourage 
community dialogue, a licensee is not obliged to undertake negotia- 
tions or agreements. HoweVS^r^if a licensee does enter an agreement > 
the following policies will-apply. 

37,. The obligation to determine how to serve the public interest 
^is personal to e^ch licensee and may not be delegated, even if the 
licensee wishes to, Therefdre, agreements must npt take responsibility 
for making public interest decisions out of the hands of a licensee. 
Nor may they prevent it from changing the way the station serves the 
public interest as ttie licensee's perceptions change. -¥he Commission, 
however, does not want to intrude unnecessarily fnto the process-es of 
local dialogue and the exercise of licensee discretion. Therefore, 
considerable deference will be given a licensee's determinations of how 
to serve the public interest, and the Commission will not prescribe or « 
prohibit any particular agreement terms, so long as they are not unlaw- 
/ ful or violative of particular Compiission rules. 

38. To avoid unnecessary government interference, we will examine, 
only written agreements, which either ar^e incorporated in the licensee's 
renewal or other application^, or which come to us upon complaint or 
request for JEormal ruling^ or review. Such agreements will be considered 
to the following extent: 

(a) • We will review them to determinie whether they improp 

• delegate nondelegable licensee responsibilities, whether 
they improperly bind future exercise of the licensee s . , 

nondelegable discretion, and whether they otherwise 
^ j^jjUll comply with/a^pli cable statutes,' rules, and policies.' 

(b) Substantive agreement terms constitu.ting proposals of 
future performance will assume the !5tat^s of representa- 

" tiori^^l^p^ the Commission, if made in an application sub- 

\ mitted to us, and will be treated ^y t'h^ Commission as 
aire all promises of fu.ture^erf ormance . The licensee 
will be free to modify the repVesentations later, bijt 
we would ask to be infQj::med if the changes are 




A 

significant. We may ask for explanation of any devia- 



tions that appear to be substantial, 

'\ r . • * - 



89. If the Commission finds an agreement improper, it wi*ll so. 
advise" the parties, who mgy wlsh^to "correct the defects^ Prc^^ions o£ 
any agreement that rely on invalicf terms w^^ll have no £orc§ and effect " 
before the Commission. Serious abdications of licensee responsibility 
will raise a question about the licensee's basic fitness, 

40. The success 'of the dialogue and agreement processes depends 
on the good faith of citizens and licensees.. The Commission will con- • 
sider appropriate action if -there_is evidence any party abused the * 
processes or acted-im-ijad faith. « v 

.■•■>: : • • • ■ ■ ^- ■• ■ •■ 

41. ^ Because citizen agreem'ents may be of interest to members of . 
the public in the station's .service area, written citizen agreent^rit^- 
must be placed in the station's public file, as specified by the^mend:: 
ment to Section 1.526 set forth In Appendix B. ^ ' ' ^ 

42. The Commission recognizes that oral understandings and agre^ 
ments may be a common prajctice. Howler, becaua^ of inherent problems 
in establishing the existence and teyms of sucjK agreements, the Com- 
mission will not consider them^ (Of course, iS. an oral agreement is 
the basis for a license application representation, the Cflimmission 
would treat that representation like any ot4ier, without reaching the 
underlying agreement.) The Commission, likewise, will not require 
that station public files contain * information about oral agreements 



43. Finally, the Commission will accept a statement that anj*agree- 
ment satisfies objections which otherwise might have generated a^^p€titiori 
to deny, but we cannot give effect to an agree^ment purporting to preclude 
tW^iling of a petition to deny. The parties' basis for theif agreement 
should be a good faith determination that it promises to serve the public 
interest. 

44. Once a petition to deny ^ filed, the Commission is bound to 

^-f ^ 

consider its merits, even if the petitioner requests its dismissal.- A 
petitioner is free to withdraw his challenge at any time, but such an 
action would not necessarily dispose of .the> issues raised. • ^ 

187 • ■• 
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ki. For the foregoing reasons, the policy set forth above is 
ADOPlIlD; and Section 1.5^^ of our Rules IS AMENDED as shown in 
Appendix's. ' [Appendix, B is not reproduced.! Authority for these • 
actions is found in Sections 4(i), 303 and 307, of the Communications 
Act of 1934, as amended, effective January 22, 1976. 

■ \ • 

46- IT-IS FURTH(ER \rDERED , That th'e proceedings in Docket 20495 
^re terminated • 



FEDERAL COMMUNICATIONS COMMISSION 



Vihcerit J- Mullins 
Secretary 
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Attachmenrts 



NOTE: Rule^ Changes Q?gin will be covered. by T.S. I (74)-4. 
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\ Appendix C 

WHY SET'HsEMENTS^OCCUR— AN ECONOMIC APPrSvCH 



Note: The basic purpose of Uhis appendix is to provide a 
nontechnical description of some of' the economic factors 
operating in the petitioning and settlement process. The 
material is organized and presented in a manner which' will 
hopefully be of ^use to readers with little or ny prior 
psure to economics. Therefore at some poifits in the 
sentation it ts necessvy to gloss over fundamental but 
relatively technical aspects of the analysis. Reader^ 
interested in a more complete and rigorous' discussion 
the economics of litigation and settlement should refeA^ 
to: J. G. Cr^ss, The Economics of Bargaining y Basic^^obks^ 
New York' City (1969); J. P. Gould, "The Econondcs of Legal 
Conflict," *2 Journal of Legal Studies 279 (1^73); W. M. 
Landes,|"An Economic Analysis of the Courts," 1^ Journal 
ofLab) <and Economics 61 (1971^^ R. A. Posner, "The Behavior 
.of Administrative Agencies," 1 Journal of Le^ai Studies 305 
^(197z;; R. A^' Posner, Economic Analysis of Lctu)^ Little,. 
Brown & Co., Waltham, >%^sachusetts (1973) especially 
Chapters 23 a£^ 24; and'^R. A. Posner, "An Economic Approach 
to Legal Prcfce^ure and* Judicial Administration," 2 Journal 
of Legal Studies 399 (1973)., 

Why do parties decide to settle out oi^ court rather than continue 
l^igating? Although the questi^s*^ is a complex one, as an initial 
proposition it is safe to assume that a party will not settle if he ^ 
feels hfe has something .to gain^by litigating. More precisely, the 
utility a party expects torjclerive from a settlement must be greater * 
than the utility he expects to derive from litigation if a party i« | 
to consider settlement. A^d since a settlement requijres an agreement 
between both parties, it stands to reason that both parties must* feel^^ 
that their respective l^^^fits from settlement would be greater thai^^ 
or at least equal* to, 'their -expected benefits from litigatiori if a \ 
settlement is evetLto occur. ^ 

, ^ ' ■ 

Thfe requirement that both parties view a settlement asNjjeing 
more -piT)f itable^ than litigation is a necessary but insufficient con- 
dition for the settlement of a. case. It is conceivable'lthat both 
parties may agree* tha^t^settlemenf is in their mutual best interests 
but cannof agree on the termfe of the settlement. % 

■.. ' ' . :*89,. ^ 
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. Therefore ,Mn order to gain some insight into conditions that 
lead some casgs to be settled immediately, others tQ(|be settled' after 
part of the litigation process has been completed, and still others 
to go thr(^|ugh the entire litigation procedure, itfis necessary to com- 
pare the broadcaster's expected losses from litigation^with the peti- 
tioner \s expected gains.' If the broadcaster believes he stands to 
lose more from continuing litigation ^han the cost of a settlement, 
and if the citizen g^oup believes it stand^tffeo* gaia more from settle- 
~*'ment than from continuing lit^ation," then the foundation for a ^ 
settlement exists. • ' 




The Four Phases of Litigation . , ^ ^ / 

For purposes of this analysis the .litigation process involved 
in prosecuting a petition to deny or/ a feompeting applicati\^ is 
divided into four distinct phases^ The first .phase involves the 
initial citizen group filing and the broadcaster's response. The 
second phase* enco\npassjfS^ the Commission's internal heartng and deci^ 
^ionmaking process. The third phase begins when the issue is appealed 
from the CoTi(missi6n to the coui;ts. The final phase is ngt- a- procedural 
juridical phase in the sense of th^'^ftost thr^e phases, but describes 
the outicome of ^the litigation process.XFor example, if^ the end of 
the first three phases the broadcaster isNrequifred to /pass his license 
to the challenggT, the fourth phas§ describe^ the effect^of that 
transaction on the broadcaster and* challenger . 
, / * / ■ 

The> Decis ion to File 

■ ^ • 

T^e .decision *to fil^a petition to deny is Jh the, hands of the 

citizen groub, not of the broadcaster. In deciding wl^ther to file a J 

'pifetition to deny ojT whether to approach a^if^dcaster in some other ^ . 

■ . . -y' --''-^r ■ . 

"^Cases often skip, back and: f6rth be twie.fen phases . A.case may , ^ ^ 
for example, go from the. Commission ^fco'Vthe Cour^ be remanded -^o the t.^" . 
Commission, and Jji^n^pass to- the Court agaip fpr a final re^oliftlon. 
The analysis coulcf.b^ expanded ti) accpttitit for such ppsSibili tie?, but 
the exposition would be^^ jnj^h more GO^jplex and the underlying modtel 



would not be affected. ^'TBeref ore, ^ a simpler f.our-stage model is us6d. 



190^, . . 



fashion, a citizen group will estimate th^ benefits it stands to gain 
from filing a petition and compare, those benefits againist the be9el^s 
that wb^ld result from atteitl^ing to influence brao-dcasting through 
alt-ernate means. If tTT^ formal petition to deny process seems th^ 
most effective r^ute,* then the citi^^n group will file the petiti^on. 
But if other procedures promise to be more R^rcJcIuctive, for example, 
informal negotiations with the, broadcaster or a petitfon for rulemaking 
through the Commission, then citizen groups can b^ expected to engage 
in thege xDther ac'tivities before embarking on the formal pet'itioning 
process ■ 



Fo 

assumed 
to deny 



putpases -of the model presented in this app^endix, it is 
thajt a ciCize,n group has already decided to file a petition 
Thus any agreement reached wotild, as described^i^^ Chap, III 
be a "post-.f iling'* agreement. The model tegins with aVconsi'deration of 

^ the alternatives facing a» broadcaster onc^ he learns his renewal appli- 

> * ^ 2 

cation has been challenged by a .petition, 




The Costs of Li.tigatjx)n to the Broadcaster 

An , '^Incumbent, licensee has nothing to. gain from a licence challenge^ 
or** petition td deny. . He can ^ only lose the licence he al,r^B^(6udy has, 
plus th^ costs jf attempting to»^'^fend that licence /before ^:be Commis- 
sion^and in the (Courts/ . , , 

Once a petition or c^iallenge is filed, th^ broac(caster finds him- 
self in phase one pf the litigation process ,^^1^ realistically has ^no 
choice btft to incu^ some legal fees im' responding, and he will incur 
these -costs with a probabflity of. one — the^'are a certaiilty. ^ 
^' ^ ... . ' ^ ^ % ' • 

Chapter- II of thi^ report contains k more , complete description 
of the alternatives availat^ie to citlzep groups, as well as a discus- 
sion -of .th^ allocation of consumer grcxip resources, ' 

2 ■ ■ , ■ , ^ 

The' mod^l could' be exp^anded- to^iaclude the possi^iLity pf "pre- 

frling" settlements but again tVe notM^ion .would be made -mote . cojnpl^e^ 

and the ^substantive result: s would be Unaffected • * . , ^ 

n ■ ■ ,4. T ■ ••• ' : ' .. ■ 

The smAll probability of the byoadc^ter bene|itting. f rom a " , 
valuable precedent »sffengthening^i^[position against future' chal- 
lenges is (iiscussed. on pp. 189-190 Below . . . ^ , . - . 

••. , ^ . — T -■• \- -.^ ■ ■■ • t 



Let the costs of ll,^^ation in general be denoted by X and double 
; subscriifted Vo indicate: (1) the'party who will incur those costs with • 
'^"^ "subset jLpt b indicating the cost will be t^orne by'the broadcaster; 
and (2) the stage at which the costs are incurrea with^the subscript 1 
indicating the costs are associated^ with the first stage in tHe litiga- 
tion process, th^ subscript 2 indicating the costs' are associated,-with 
the se(^ond stage, etc/ Thus the, litigation costs expected to be incur- 
red by the broadcaster, iq replying to the citizen group in phase one 
can be written a3 X^^. These costs can be interpreted as. the^um o-f 
legal fees Vlus management and station personnel time consumed during 
the first phase. X^^ can'also be interpreted as inclading the 'cost of 
any programming ^change which the broadcaster makes as a result of being 
• placed in phase one of the litigation pr^cees. 

, llWxe matter continues to the second stage and goes .to tiearing , - 
then the ekpected costs to be. incurred by the broadcaster are X^^- 
But when Jhe citizen group files its initiar documents, the br6ad- 
ca:6ter i^4^cert^iin whether the matter wij-l ever get as far as a 
hearing. Tfte petition or crtalieqj|e -may be dismissed by the Commis- ^ 
sion fr^f^ variety of reasofiS:. It^is also possible that the citizen 
group >^ill withdraw from the proceeding. ^ But if the citiyn group 
withdraws, the b^oadcsister must also consider tlje possib^lfy that 
the Commission's staff will enter the case 'and prosecute in place of ^ 

( 

the citizen group'. Let the broadcaster 's estimate of the "probability 
of the complaint ever reaching phase two, including the probability 
that the Commission's staffVill enter the case and prosecute on its 
own init^;!('^7ve^^>e--descrlbed ae'-^ ^ / 

^ -. /Por an attempt at estimating "these costs ^ 'see pp. 93-103., above. - 

■ ' , ^ The- amount the citizen, group decides to spend in prosecuting its 
case may well affect the" amount the broadcaster decides t;o spend in 
defending his case. Thus X may also include a factor sensitive ^to the 
strength of the citizen group challen^.. For .a more complete treatment 
pf this "interaction*; e'ffect, see pp. 191-192 below. " ' ' 

^For present pii?^poses, these! probabilities, are measured as of the 
) Vnioiiifent the citizen' group files its first motion. The probabilities . 
/ ' Vill change with time as the ,c^se prc/gresses Sj^d more Informatioh Is 
V iiathered,^ This complication is dealt with at- pp., 183-1,84 below.^o^ 




• . — -181- ' , . _ » • \ * 

Beyond the' secotid stage, the hearing stage, is the possibl^liriy of 
a court appieal and further litigation outside the Commission. Th^ 
broadcaster 's expeccedf litigation costs if the contro^versy ev^^r reaches 
st^ge three are X^^, ^nd his estimate of tjie probability of the dontrp- 
versy ever reaching stage thr^ are P^^' 

;.. Finally^ after the controversy has passed through all three 

stages of litigation, there is the possibility that the broadcaster 

will los^ his , license as. a result of the petition , or challenge./ The \ 

broadcaster's perceived probability of this event occurring is j?^^* 

If the license is' lost, the cost t6 the broadcaster is the valiie of 

■ • \ ' r ■ ■ V : • -■ : : 

his station's frequency rettts plus whatever value the broadcaster 

' ■ ■ ' .* * ^ ^ 

places oh his being/a broadcaster owning ^ the licence in controversy. 
'This loss , is denoted by X^^.^"^ » ' 

Thus, at' the moment a citizen gtoup^ files a petition to deny, 

a broadcaster can estimate the cost of de^pnding his license as , . 

(1)' the sum of the legal fees, station pers)3nnel time, and the cost 
'of\p^ogramming changes to be incurred at each stage in litigation, 

multiplied by the probability of the contrbversy ever reaching that ' . 

stage -of litigation; plus (2) the probability of eventually losing 

his license multiplied by the value he place/ on the license he may 
2 

lose. Denoting this expected cost to the broadcaster as C^, 
S = ^l'-'^2^2-^'Pb3^b3-'P^^^ 



"^This is.not to be confused with the market value of the sta- 
tion. The market value can be considered as the absolute minimum 
value that cap be placed on X^^. The broadcaster must value his 
station at a ptice equal to, or greater than it^ market price or 
else he would sell the station. For a discussion of the problems 
created by evaluating property at its market value iti the legal 
process, especially in eminent domain 'proceedings, see Posner, 
An Economic Analysis of Law ^ op. cit. , pp. ^1-24. ; y ■ 

^'Since the litigation process is spr^ati over time, th^brbad- 
caster will discount the actual costs he expects to incut to yield 
estimates of X^2>^b3* ^A' ^-"^"^* implicit^^that the 

broadcaster is also majking an estimate of how long it will take to 
reach each stage'of litigation in ordfer to arrive at an expriession 
such as Eq. l.( V . • • . T /^ 
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Evidently , If the citizen group ±s- willing to, '$e^^ 
-amouht less than or, equal to C,, ' then ;the broacicaster^ will He interj- 
ested in negotiating aria not liti^gating*. . But for a clxlzeli' jroUp, 
accept a settlement with, a value iess , than pr equal to C^^, itf mu^t ^ 
believe t4iat. the value of the settlement is greater than the IvaJLue / 
of litigation. Thereforp,^ If the ^perceived value ,to the citifeen 
group of litigating is denoted as V » and if . th€ cost- of arr^^ig^ifg 
a settlement is zero, then- there will be nd. settlement unless 

f.^> i-6-> unless the value af litigation to the citizen grbuip 
is less than or equal to, the cost of litigation- tb the ^rpadcas.ter.. 
The determinan^ti of C, have been described-'tn Eq. (1), but what are 
the determinant^ of V. ? ; . ^ • ' * < 



The Benef!its.og Petitioning for /the Citizen Group . • ' ' V 

When a citizen group initially embarks bri a petition to deny, 
i-t must value, 'the benefits thay it be lie Ves will result from the ' ; 
petition more'^than it values the associatedVcosts. Thus, if th^ 
sum of costs and benefits tp/the citizen^ group at each stag'e is , i 

denoted as X' , , X^, X ',-aild X . (where X > Is defihea as the value 

cl c2' ci / ptf . . ■ 

to the citizen group of ' pre^vailing in its'tpetitlpn and having the 
Commission depose the broadcas^r from hls^frequency) , and if the 
citizen group's perceive*^ probabilities of, re'adhirtg each stfge of 
litigation are denoted y/s pj^, p^-j, and vj^yjjj}^^} . , , 



(2) 



V = X 1 + P o + P ^ + p ,X , , 
c cl ^c2 c2 ^-cS c3 c4.c4 ' 



the total expected value 'of the {Petitioning process, must be gteater 
than! zero.^ y ■ , . • . 



It is, however, possible for the net benefits at- aycer tain - 
stage' to be negative. In that case the net positive benaffts. at 
.some other s:j^ag0(s) mCigt be large enough to off sfet those .-neg^ative . ' 
benefits. Should^the benefits ever drop below zero, i^ woyld Ite . 
in the' citizfen group 's.bea^t interest to simply abandon .the petition. 

Again, since th^' various costs and benefits will' (?ccur;.at fatifre 
stages, the citizen group will have to discount expected xpsts ajid^ 
benefits so as to express them Ifi terms of present values. 



• Thus, the necessd^ry condition thdt ^..^^^ ^^^^ written 



as: 



/ 



Settlement at Various Pha^ses of Litigation 

Equatioh (3) de^crib^^ a necessary, condition for. a settl^i^lent as 
perceived by the parties dt tl^e instant immediately preceding /:he citi- 
zeA g^up's filing ^ petit 



point at which a settlement 



in\or challenge. But that is n6t the 'only 

occur. The parties may settle during 

any ^hase or uf;^ the completion of any phase. In the WPIX Settlement, 

rfor e^^ample, the\arties reached an agreement after a hearing was com-- 
- ' \ ■' . 1 • ' ' 

pleted\but befor^ a final Commission decision was entered. In ^terms 

o of the , model, jthfe settlement took place during^ phase two. . ^ 

Why may a settlement occuf afte^ thje parties have embarked on/ 
litigation' but ndt T>eforeZ * ""v / . 

"As . the. litigiation runs its course, eaxih party will revalue and 
reassess th'e meriks of its case, its interests in the outcome, and 
the .probability of prevailing at pach stage. A logs at a hearing may,* 
fbr example, cause a party, to decrease his estimate of a favorable out- 
come and may thus |mak\ Him w;(.lling to offer more In a settlement . if lie 
is a broadcaster or accept less in a settlement if he is a citizen 
group. Thus the parties V estimates of p and X at the beginning of 
litigation may be very different from their estimates of p and X 
made on completion of the fir^t or second stages of litigation. 

In order to indicate that' tlife 'variables in Eq. (3) describe the* 
parties* estimates. As of the Tn(^e{it litigation begins, the superscript 

' 1 is added to each variable. Equation (3) can. then be rewritteh as 
Eq. (3a) . ' \ , ; 



' ' At the end of the first stage of litigation, X^^^and X^^ will 
already have been incurred. *As the beginning of the second phas?, 
these are^ sunk^ costs and neither| f^ar ty can recover th^m. Since the 
outcome of the' first stage may have altered each party's estdLmateS 
of P2f Vy P4> X^, and X^' when. the time comes to consider a 

settflement at the end of the firbt stage of litigation, the necessary 
condition changes ^rom that described in Eq. (3a) to the' one described 

- ' *■ V ■ i . ■ \ ' . ■ • \ ■ t 

in Eq. (3b) : | . . ' ^ 



^ Note that each variable is superscripted with 2 to . indicate |it 
is an estimate made at the timq of filtering the second stage, of . lit;i- 
gation. -Note alsoV that p^2^^^ p^^ . ^^^^ ^^^'^ since they.now*^ 

equal one:, if. the parties decide to continue litigation-, .' then enter^- 
Ing ph^se twotf^s a certainty, since' that is the next step in the 
litigative .pro.ce^ . , \ v 

Similarly, the^rjeces^ary condition for settlement at the begin- 

ning of the third phase is: . ^ . . 

. .. • ' ' •- ' ■ _ . , ' • . 

• - ,' ■ » 

ft 

And, upon the close of the litigative process, if the citizen group 
has prevailed, there still remains the possibility that some side . 
arrangement may be worked out between the parties.. • The necessary con- 
dition for a settlement at that late stage is , 

THus the four-equation syst^fem of Eqs.' (3a), (3b/), (3c), and (3d) 
describes some necessary conditions for. reaching a settlement at each 
step of the process, *and. it can be seen why a settlement may be possibl 
at a lan:e stage but impossible at an early stage. 



The Citcumstances th4t Give Rise to , Settlennfent's : A Simpre Model 
...L yp .^^^ -^^.^s point . the necessary conditions for settlement have' 
been described .only in Renei;al terms. Wheti will .the conditions .'of 
Eqs, (3a)-(3d) .^be satisfied so, that a settlement, actually results? 

One means of approaching this question is to examine Eqsi-^ (3a)- 
(3d) and consider what happens* as each party's estimates of p change 

a 

whil€; the estimates of all other variables remain fixed. Suppose 

that in Eq. (3a), X.^^ - .X^2 = ^2V ^c3 = 4' f"'«* ^4 '^4-. 

Then at each stage each party expects his own costs of litigating 
to be. equal to his opponent 's'' costs of litigating. The only factor 
that can differ between the parties now is their [estimates of p. 
If 'each party 's estimates of p equal his opponent's c^^imates of p 
at each stage of the procesJ, then Eq. (3a) will be satisfied as an 
.identity. The parties will/then be indifferent , between, litigating 
arid settling.^ 

If the citizeq group is relatively pessimistic o*f itjis chances 



of prevailing, then its estimates of p^ will decline. jlf the 
broadcaster is relatively pessimistic as to his chances of prevail- 
ing, then his estimates of p^ will increase . In ^ither -case , the 
effect is to (decrease the value assigned to as compared to the 
valu^ assigned to C^; thus the inequality of Eq . (3a) will more V 
likely be s&tisfied^. j 

Consequently it tap be seen that* when two parties either, agree 
as to the probability of the outcome of their suit pr when each part 
is relatively pessimistic as to his chances' of prevailing, if all 
other factors are held constant,, the possibility of a settlement 
exists . ' 



1 ' . * ^ 

It is not necessary fpr the equality to hold at each stage. 

The assumptloii is made only for the sake of expositional donvenience 

: 2 * ' ■■■ . ■ ' ■ 

Implici't in this statement is an assumption's to the risk 

aversity of .the parties. • The effect of attitudes toward risk is : , 

discussed on pp. 187-188 below, 

• 3 " * ■ ^ ■ * 

This must hold for estimates of p^^ associated with stages 

wh^re the citizen guoup expects net positive' benefits^ 



If instead of e^ch' party's agreeing on their estimates 



of p or 



b^ing relatively pessimistic as to their \estimates of? p,- eal:h. party- . 
is relatively optimistic as to his Chan cei^ of prevailing, then Eq::(3a) 
will not be satisfied. Instead, > C^, ^nd the broadcaster would not 
be willing to offer the citizen group as taiich as the cj 
feels it could ga^ by litigating. No settlement would re'sult bi^cause 
edch party feels^ that litigation is in its best interests! 

. Precisely the same analysi^ can be applied .^d Eq. (3^), (3c) , and 
(3d)^ :^nd the results would be ideptical. ^f at -any stage of. the 



process, the parties* agree as^to their estimates of p, ji: each Is - 
relatively pessimistic as to his estimate of p, >;hen th4 foun4ation 
for a settlement exists. . ,,\ ^ / 

Vfhen can . the parties' estimates, of p'be 6xpe<^ted to conform to 
a pattern that woul,d give tise to settlement s?"*" One W|Ly.of answering 
this question i3 to begin by assuming that both broadcasters and . : 
citize^ groups initially have the. same information available to them. .. 
Most of this infgirmitlQn is in the form, pf past decisions , on Similar 
cases, i.e., relevant precedent. .If both parties are Also equally ' 
capable in interpreting relevant precedent , then ^^any disagreement^^^^^ 
betveen the parties would be attributable to vagueness in the pre- 
cedent. When precedent is an uncertain guide, ther e will be room 
for , reasonable men to differ as .to the outcome of a case; b^t when 
precedent is firm and unambiguous, reasonable men will ger^er^lly 
agr^e on the outcome. Since there is no a priori reason to believe 
that disputants will tend to have either mutjjually optimistic dr 
mutually 'pessiiljmistic estimates of p, the only possible generalization 
Is that a solid-body of precedent will lead to Equality itv the parties 
estimates of p. Since all other things .are constant, equality in the 
parties' estimates of p will lea\i to settlements. Therefore, 'it seems 



''^See Posner, "An Economic Approach to Legal Procedure and Judi.--^ 
cial Administration," 2 J.qumal of Legal studies 399, A21-A27, for • 
a disc^'ssion of a gimilar^ topic . ^/ ^ . 

.^A firm body o>f precedent can be thought of as generating. a - 
distribution of p's with a low variance from which p^ and 1?^ are , 
drawn. #A vague body of precedent can be thought of as generating 
a distribution of p having a large variance. < ^\ 
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that a firm, well-es'tablished body of precedent would promote settle 
merits, whei/eas vagueness or uncertainty in 'T>-reced<Snts would iJromote 
/litigatiori."^ - 

Now, instead of considering the effect of changes in p. as X 
remains constant, consider the effect. of changes in X as p remains 

- ^ ■ ' • ' • ^ 2 

fixed, and when all .broadcaster p's are equal to all citi'zien p's. 

V'L^cl.' ^c2 "^b2*^c3 "'^3*^"^ ^4 " ^c4' the^ equal i'ty . 

of' Eq . (3a) will be fulfilled."' Thus, when citizen groups feel they 

•■■ ■ 

st^nd to^gain only as much a? broadcasters stand to lose, both sides 
are indifferent between settlement and litigation. 

. If is consistently greate'r^ than X^, meaning that the broad- 
caster has more to lose than the citizen group stands to gain, then 
V^, will tend to , be smaller than C^^and the inequality of Eq. (3a) 
1^11 be sati^sfied. But J.f the 'stakes are -larger for the citizen 
group than for the broadcaster, then settlement will^ be impossible 
since the broadcaster will not be willing; to* make* a large enough 

. offer to the ciuizen group to convince th#m to forego their liti- 

>gatioji.. 

**-*i:^yhe Analysis can be repeated at each stage of. 'the litigative 
•process with .the identical result: If "both sides hav6 the same ^. 
amount at stalce^ the parties will be iqdifferent between litigation 



and ^ttlement . If the broadcaster has more at stake than the citi- 
zen group, then he will be willing to ejiter into a settlement. But 
if the citizen group hasmore at stake than the broadcaster, then 
no settlement will be possible 1 * 



The Effect of Attitudes Toward Risk • . 

Engaging ih litigation ip a risky prpposition: no matter how 



■^See, 'pp: 56*^-60 above for a discussion of similar points in the 
context ofj. the caseload 'change theory. 

2 ' .. . 

Again, ^it is not necessary to assume all p's on onfe side of 

the equation^to^e__equal---to the corresponding p's on the other- side 
of the^quation^ but' it is a useful assumption for expositional 
purposes and does not change tt^e analysis*. . 

3 ' ' ' ' " ' ' ' ^ ■ 
Again this indifference depends on attitudes toward-^isk. See 

below. . ' - ^ 



confident a party is, theire is ^alway^ the possibility that the outcome 
of trial will prove that^all prior expectations were incorrect . Since 
litigation is always a risky affair and since -the alternative — 
settlement--is a relatively riskless proposilTion, the parties' atti- 
tudes toward risk play \kn important role in -their decision whether 
to settle dr litigate • ' 

Suppose an individual has a choice between a 50 perqent chance ^ 
of winning.$10^000 and a certain payment of $5,000. The expecte^ 
value, of the 50 percent chance^ of winning $10,000 is $5jpOO and thbs 

.is equal to the expected valufe of the certain payment* But there is 

.» ■ • ■ ^ 

always the unattractive chance of winning nothing, and the much more 

appealing chance of winning $10,000. V/hether an individual prefers 

the gamble to the "sure^thing" depend^ on his attitude toward risk. 

If an individual always prefers the certain payment of the 

expected value of a gamble to the gamble itselfy-that is, in the • ' 

preceding exampl^e, if the certain paymer^t of $5,000 is preferred to,. 

the 50 percent chance of winning $10,000, then the individual is ^ 

said to-be risk averse^ Risk aversity is an important factor to 

C^onsider in anaiy^zing the litigation-settlement choiae. Since a ^ 

risk-averse party prefers a cettain paymelit to a risky* payment, he 

^-^ftTT*T?V eff^t be willing to pay some amount in order to avoid risk.- 

'\In gairms of tke example, a risk averse p^arty may prefer a certain 

tayment of $4,900 to a 50 percent chance of^ winning $l0,000. The 

$100 the party foregoes is similar to an insurance premiuihsan^ is 

related to the degree of the party's risk aversity. In the context 

of litigation where thefe is some risk associated with the expected 

value of litigation and no ^sk associated with a settlement^, a 

' risk-averse party may well be willi(ig to accept a settlement smaller 

than ^i&x^xpected benefits of litigation, or offer, a settlement ^ 

greater,than the expected cost of litigation, simply to avoid the ^ 

risk associated with litigating, ^us, if the parties are risk 

averse, there^is an additional stimulus to avoid litigation and set- 

tie out of court. 



"^For an analysis of t.he effects of a positive affinity for 
risk--that' is, litigants who are gamblers at heart — see J. P. Gould, 
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The Precedent llf feet and Deterrence 

Few lawsuit;s are prosecuted, in a legal vacuum. • There is generally 
som^ body of lav{ that is at least tan^entially rele,vant to the case at 
issue and those -precedents^ through the power of dtare* deoieia'j .maiy 
influence the outcome of the case. 

Just as parties to ah active case look to^the-past for relevant • 

precedent, they also consider the possibility that thfe case^at ,l*si^' 

will set some new precedent or strengthen a weak, bid -precedent and 

thereby affect controversies yet^to ari^^s^Since an activ^case may 

set a valuable precedent for uise in controversijes in which a party 

expects to be involved, a party who is considering the long run 

implications of a lawsuit^ may decide to see it through litigation, 

even though a cheap iipmediate set^tlement may be possible, simply to 

cut^doOn his expected future outlays in litigation or settlement. 

In effect, a. party who follows this strategy has decided to "make 
■* 

k 

an example" of an early case in the hope of deterring similar cases* 

■ . ■ <» ^ 

in the future . 

In the context of petitions to deny and settlenJfents , broadcasters 
haveikndicated a concern that agreement with citizen groups will lejad 
to escalating numbers of threatened petitions and a continuous stream, 
of settlements. Broadcasters recognize that they are setting pre- 
cedents l)y either settling or litigating. If the broadcaster feels 
there is a real danger that a settlement in a given case will lead 
to. an increased number of petitions to deny, he may wish tcy litigate 
in spite of the fact that irt ^the case at hand it would be cheaper for 
him to settle with the citizen group. 

Perhaps the most effective means of including this effect in the 
model is to reduce X^, the cost of litigation for the. broadcaster , at 
each stage by the value of future litigation and settlement payments 
which the broadcaster feels he has deterred by litigating up to that . 
point and not settling earlier, and adjust correspondingly. Thus;,, 
if the broadcaster feels that immediate litrtgation will have a strong 
deteri*ent effect on future citizen challenges by placing citizen groups 

"The Economics of Legal Conflicts," 2 Journal of Legal Studies 279, 
291-293 (1973)^.^ ' 
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on notice that-a settlement cannot be che^ly bought, the tru6 cost 
of litigating the present controversy Is reduced by the amount oty 
future litigation and settlement costs that are deterred, Conse- 
qaently, a- declines. Then if V temains fixed, the chances of a - 
settlement declihe as the broadcaster's perceived- deterrent* effect 
increases . - " ^ - ' 

Interaction Effects Between the Cost of Li'tigation (X) -and the 
Probability of teaching a Phase of Litigation (p) - ' 

The amount f>f money a;6r9adcaster or tiitizen group spends at 
one stage of the litigation process is not inciependent of the proba^ 
bllity of reaching the next stage in litigation or-of eventually 
prevailing. For example, a citizen group that^ spends a, relatively 
large sum in preparing and arguing the early phases of a petition 
to deny may have a Setter chance of making the ^substantial and 
material showing of fact nece^'sary to put a broadcaster 's license 
in hearing. Thus* a relatively large expenditure on X^^ will increase 
?^2' Conversely, a relatively large expenditure by a,l^^oadcaster ^in 
defending an early phase of litigation may reduce the. chances of the 
case advancing to a more advanced phase . Thus an increase, in X^^ 
would decrease P^2' • . 

The interaction between earlier X's and la^er p's for the same 
party does not give rise to .serious analytical difficulties in the 
model. All that is necessary is the reasonable asslJmpJj;ori that -at 
any point in the litigative ' process each party will allocate his 
resoMrces so as tcTplade himself in the best possible position. The 
citizen group will strive to ma:timize V^, arid the broadcaster will 
atteiqpt to minimize C, . ' Each party's expenditures pn X will* there- 
fore be computed with^effects on p in mind. 



•1 • 

The value to a party of strong precedents may also be related 

to' the party's risk prefe^gfnde. A risk-averse party whev 'is willing 
to- pay for a reduction in uncertainty may actually be Willing to 
undertake some very plsky and uncertain litigation 'simply because 
the outcome of that litigation will clear some muddy legal waters 
and hopefully reduce , future risks. : 

^ ■■ * ■ ' . \ • . . • • . " 
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Interaction Effects, Between the Parties'. Legal Expet^ses (X^^ and X^) 
. ' A par ty.'s expenditure on* legal services at any stage of litigation 
nq£ only influences the probability of the case advancing to a later 
stage- and the probability of the party eventually prevailing, but may 
also influence the optimal \legal expenditures of his opponent. Thus, 
a decision ^y: a citizen groyp to mount\a strong petition to deny, 
.backed by e^reful monitoring of station programming and relatively 
t4rjge-»^xp<?nditures.on'l^^ services may call for a diffeVent strategy 
on-^hebroadcastfT's part than by a citizen group bo mount 

a»more modest monitoring and legal e suppQjting their petition to 

, ■ ' ' • ,» % ' ■ ^ • 

deny . * . **%..> . . 

•• ' • -■ . ■ • ^ . • : / ■ ' ' • " • 

It is therefore ehtirely:plauslbre that each party's optimal 

exp*nd:l tureen litigative services is 'a function of the other^ party's * 
expenditure on litlgatiye services- If we assume thar both parties 
are continually ad ^us tin the levels of their own expeiiditures^ln . ' 
response' to changes -;L.n their opponent 's expenditures , then thereu may 
not be as talkie equillbriuiri level of expendit-uTes- on X.*' The values 
associated With and may : l?e 'continually fluctuating anci analyti- 
cally unpredictably ."^ * ■ ' * \ * * >^ 

• . * " \ ' V^lt 

A variety of assumption's, can be added to the model to 
' . * . ■» 

eliminate this difficulty. One' assumption is that one of tHe parties 

* , .' ♦ " ■ 

do^'s not. change his own behavior in response to change is In his oppo- 

nent's strategy. A «table'level of expenditures will, then result*. • 
This as sump Jiioq may well be realistic ih the'. context of citizen., 
settlements. Citizen groups^ genjerally operation fiped budgets and . 
lack th6 financial ability^to make a significant res^bnse in their 



1 ' . . ^ ' 

The problem is ^arvalogous to the one faced j[jy a daopdlist in - 

determining his optimal production and/or marketing strategy. "*Irt 

the c^e of a duopoly, ieach firm's prdduction decision may affect 

the^optlmal productioji decision of his competitor . Just as# in this 

case one litigant 's^^ecision to change his expenditures on legal 

talent may affect his opponent's optltnal strategy, j^ash or tournot 

type bargaining solutions can be applied In such contexts. * 

• 2 

This assumption has Wen madfe\in W. M. Landes, *'An Economic 
Analysis of the t:ourts," 14 Journal of Law and Economics 61 (1971), 
and R. A. Posner, "The Behavior of Administrative Agencies,," 1 
Journal ofXegal studies 305 (1972). ^ . ' 
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own*litigatl%e exj>endi^ures in response to a change In^broadcr^ster _ . . 

/expenditures. Thus, citizen groups seem, strategically fixed \irlt.h 
^- pespect^to the ma^cimuia ainount >they can spend on, litigation. With \ 
:. -the citizen group 's budget largely fixed and with the broadcaster 

free to Tfeni^ulate hi^. oWn expenditures, an equilibrium can generally 

' be found , . and the process destrribed by the model w'lll bfe. stable. . 

. ' Policy Implications of the M6di^l . • ^ .. ^ ' 

Much of the Commission' s concern ^ver citlzM agre^rtieh 
on broadcasters'^ apparent willin;^^ sign, agreements that seem , to^ • 

' include feubsta/itial concessions to citizen groups. The Coimnissidn 
' fears- these concessions impinge, on broadcaster respohsibiJ.ity But . 
why^b broadcasters agree to . settlements that , have the potential- f6r ; > 
eroAng the broadcaster's firm- control oyer his. own station? \ 

As outlined in the .model,; when ^the cost of each 'stage of the^ , 
Idtig^t-ive procedure for the broadcaster' Vet^hted by the broadcaster's 
probability of reachVng that stage,- sums to v^n amount greater than the ; 
citizen's Uenef its at each . stage^weighted ^by the probability of reach- 
ing that stage, thenVa necessary condition for settlement exists,* 
' Under thesfe circumstances if the expected cost. fop>-the citfzen group 



is subtracted frpm thB expected cost- for the Broadca-ster, the differ- 
ence, say Z, is the maximum value of the settlement- the broadca$t^r ' 
will ^offer' the citizen group.- When the Commission objects to tlje / * 
large- concessions.,; being made by broadcasters, it is in effect com-', 
..plaining over the allocatitJn of Z between brpadc;^ister9 and citizens 
and Complaining tha;t the.Valu^ of Z offered to citizen groups is 
actually too large. . - . ; ^ • 

■■ ^ ^ — : _ : : — * - y -y * '—^ 

Unfortuit^tejry for the .Commission, this j)roblem is largely of/ 
its own making and is not the^ fault of broadcasters or citizens. As 
was demonstrated in the body of this report, the costs of litigation 
for 'broadcaster^ can be fairly large and -ar^ generally greater than 
-thT equivalent costs for citiren groups.; In the model's terminology, 
this implies that > and that, all o.ther factors equal, .a 
essary condition for sattlem^ent exists, the amount^1)y whlch^Xj^ • 
exceeds X partially determines' the size x)f Z. But since 'the ^ 
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Commission itself exerts a great ^deal of influence over the mag;nitude 
*t and ' Xr^ ^and since the Commission is in large part re5tpons;Lb'le^foi^ 

the-*high cost of usl^g its 'own, legal, processed, when the Commission 
objects to the size^f a settlement, it is actually criticizing. ' w 
itself for aliowing th'e conditions to arisen ^ri whict such settlements 
^are'mafle possible. • \ 

^ This paint deserves emphasis. It is* rtot the weakness of broad- 

carters or the ^v^rice of citizen^ groups that allow large settlementis 

to arise. If Jjrpadcasters and citizen groups simply act ae rational 

^* . ' • - ■' ■ • 

optimizers, then i't is ^the nature of .the process in which, thfey are 

t' ' * .* 

itivolved that generates large settlements — not any Irresponsible . 
• " ■ . • ■ ;i' - 

. behavior|on their part. It is the Comnvlssion that is tesjponsible . 

for the naturia.of its legal ^j^ibo^^ses If the Commission took ^teps 

to reduce the cost of defend in^^ and prosecuting petitions "to defiy, 

» the. siz^ of settlements cbu^l^ie expected to decrease. * • ' 

More fundamentally, the model demonstrates that for litigation 

■ ~ ■ ■■ ^ ■ * . • 

to develop , the re must be- a differeh?e df opinion between parties. 

Xf two parties are certairh of the outcome pf a case, then either a 

settlement will be reacThed or the issue will ne;ver be raised through 

litigation. Thus, when ptecedentr i s yell Established, the law can 

fend for itself and doesn't r^^^l^'e pervasive caret^aking by adminis- 



tratrive or Judicial bogles . teut' when the law is vague, reasonable 
differences of o»inion abdm;»d, and 'the volurne of litigation will 
increase. . > ' 

Thug, the CcAmisBion's own inability to firmly resolve cases 
vand s^et forth i^tTCulatie policy statements can be seen a'dv^ major 
'factor contributing to the Volume of iftigatlon and settlement. 
Futthermore, uncertainty in Commission behavior generates risk for 
all .Tpatties^ irtvolved, and if broadcasters ar'e risk averse, then they 
have 4 further stlmblus to choode a settlement with a certain outcome 
over litigation with an uncertain result # 

In all^- the m9del demonstrates* that much. of thei perceived 
^ settlement behavior by broadcaaterfl and citizen groups tan be ' 
explained In terms of rational optimizing behavior In a world of 
complicated; expen8^.ve litigation with uncertain outcomes. JNo 
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untoward abuse of Commission process by citizen groups or irrespoo-^ 
sible giving- in by broadcasters to citizen group demands is necessary 
in order to explain the magnitude and frequency of settlement. If 
the magnitude and frequency of settlement is viewed as a problem, ■ 
responsibility for that problem should be placed' on those who have 
created a complex and indecisive system of litigation— =-not on citi- 
zen groups and broadcasters who have no choice but to operate in 
that world. If the Commission does not^like what it sees occurring 
.in the 'settleinen^ process , it might be more profitable to turn its 
energies' inward and examine 'means of reducing the cost and unc'er- 
tainty of its own litigation procedures than to criticize .parties 
appearing before it. ^ * 
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Appendix D 
THE NATIOJ^AL ASSOCIATION OF BROADCASTERS 
LIC&NSE RENEWAL SURVEY^ . • 



The purpose of this questionnaire is to determine how much extra 
time and money stations are forced to. spend to de f end thjemselves 
against challenges to their licenses — either petitions to deny, or 
competing applications.^ Xhe questions below.^refer to expenditure^ 
in addi tion to thos^: that were madias part of ^TP regul ar applica- 
tion for license renewal. - . * 



1. To date, approximately how much extra time' have sta 



:ifen* personnel 



spent in connection with . the challenge, to your lice ise? 



man--hours 



To date , approximately howjnuch extra out-of-pocket expense 
(attorney's fees , . trial ^ e tc . ) Has your station jlnc urred as a 
result of the challenge to your license?- 



3. Has the Challenge, to yo^ir license been resolved? 



yes 



r o 



If no t ; Please estimate the total out-of-pocket costs and 
expenditures of station personnel time that will pe incurred 
before the challenge to your renewal is settled, 



Station personnel* 
Out-of-pocket expenses 



manHhours 



$ 



Thank you very much for your help 
to: 



please return this questionnaire 



Research Departnjent 
N.A.B. 

,1771 N S.treet, l^.W. , 
Washington,^ D.C. 20036 ' 
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